92_HB2279 LRB9205008SMiv

62

© 00 ~N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

AN ACT concerni ng taxation.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 5. The Illinois Income Tax Act is anmended by

changi ng Section 304 as foll ows:

(35 I LCS 5/304) (from Ch. 120, par. 3-304)

Sec. 304. Business incone of per sons ot her t han
residents.

(a) In general. The business income of a person other
than a resident shall be allocated to this State if such
person's business inconme is derived solely fromthis State.
|f a person other than a resident derives business incone
from this State and one or nore other states, then, for tax
years endi ng on or before Decenber 30, 1998, and except as
otherwise provided by this Section, such person's business
i ncone shall be apportioned to this State by multiplying the
income by a fraction, the nunerator of which is the sum of
the property factor (if any), the payroll factor (if any) and
200% of the sales factor (if any), and the denom nator of
which is 4 reduced by the nunber of factors other than the
sal es factor which have a denomnator of zero and by an
additional 2 if the sales factor has a denom nator of zero.
For tax years ending on or after Decenber 31, 1998, and
except as otherwi se provided by this Section, persons other
t han residents who derive business income fromthis State and
one or nore other states shall conpute their apportionnent
factor by weighting their property, payroll, and sales
factors as provided in subsection (h) of this Section.

(1) Property factor.

(A The property factor is a fraction, the

numer at or of which is the average value of the person's
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real and tangible personal property owned or rented and
used in the trade or business in this State during the
taxabl e year and the denom nator of which is the average
value of all the person's real and tangible personal
property owned or rented and used in the trade or
busi ness during the taxable year.

(B) Property owned by the person is valued at its
original cost. Property rented by the person is val ued at
8 times the net annual rental rate. Net annual rental
rate is the annual rental rate paid by the person |ess
any annual rental rate received by the person from
sub-rental s.

(© The average value of property shal | be
determ ned by averaging the values at the beginning and
endi ng of the taxable year but the Director may require
the averaging of nonthly values during the taxable year
if reasonably required to reflect properly the average
val ue of the person's property.

(2) Payroll factor.

(A) The payroll factor is a fraction, the nunerator
of which is the total amount paid in this State during
t he taxabl e year by the person for conpensation, and the
denom nator of which is the total conpensation paid
everywhere during the taxable year.

(B) Conpensation is paid inthis State if:

(1) The individual's service 1is per f or med
entirely wwthin this State;

(ti) The individual's service is perforned
both wthin and without this State, but the service
performed without this State is incidental to the
i ndividual's service perforned within this State; or

(ti1) Some of the service is perfornmed within
this State and either the base of operations, or if

there is no base of operations, the place from which
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the service is directed or controlled is within this

State, or the base of operations or the place from

which the service is directed or controlled is not

in any state in which sone part of the service is
performed, but the individual's residence is in this

St at e.

Beginning wwth taxable years ending on or after
Decenber 31, 1992, for residents of states that inpose a
conparable tax liability on residents of this State, for
purposes of item (i) of this paragraph (B), in the case
of persons who perform personal services under persona

service contracts for sports performances, services by

that person at a sporting event taking place in Illinois
shall be deened to be a performance entirely within this
St at e.

(3) Sales factor.

(A) The sales factor is a fraction, the nunerator
of which is the total sales of the person in this State
during the taxable year, and the denom nator of which is
the total sales of the person everywhere during the
t axabl e year.

(B) Sales of tangible personal property are in this
State if: (+) the property is delivered or shipped to a
purchaser; - - ot her--than--the--United--States--governaent;
within this State regardless of the f. o. b. point or
ot her conditions of the sale.:-or (tt)--The--property--is
sht pped--from -an--offtce; - - st ore; - - war ehouse; - fact ory- or
ot her - pl ace-of -storage--tn--this--State--and--etther--the
pur ehaser--ts--the-Unit ed- St at es- gover hrent - or - t he- person
i s- noet -t axabl e-t n-t he- st at e- of - t he- - pur ehaser: - - pr ovi ded;
hewever; - - t hat - - prent ses- - owned- of - | eased- by- a- per son- whoe
has-t hdependent l y-econtracted--wth--the--seller--for--the
prit Attt ng- of - newspapers; - pert odi eal s- or - books-shal | - net - be

deened--to--be--an--offiece;--store;-warehouse; -factory- or


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

-4- LRB9205008SMiv

ot her - pl ace- of - st or age- - f or - - pur poses- - of - -t hi s- - Seet t on:
Sal es of tangible personal property are not in this State
if the seller and purchaser would be nenbers of the sane
unitary business group but for the fact that either the
seller or purchaser is a person with 80% or nore of total
business activity outside of the United States and the
property is purchased for resale.

(B-1) Patents, copyrights, trademarks, and simlar
itens of intangible personal property.

(1) Goss receipts fromthe |icensing, sale,
or other disposition of a pat ent, copyri ght,
trademark, or simlar itemof intangible persona
property are in this State to the extent the itemis
utilized in this State during the year the gross
recei pts are included in gross incone.

(i1) Place of utilization.

(') A patent is wutilized in a state to
the extent that it is enployed in production,
fabrication, manufacturing, or other processing
in the state or to the extent that a patented
product is produced in the state. |If a patent
is utilized in nore than one state, the extent
to which it is utilized in any one state shal
be a fraction equal to the gross receipts of
the licensee or purchaser fromsales or |eases
of itenms produced, fabricated, manufactured, or
processed wthin that state using the patent
and of patented itens produced wthin that
state, divided by the total of such gross
receipts for all states in which the patent 1is
utilized.

() A copyright is utilized in a state
to the ext ent t hat printing or ot her

publication originates in the state. If a
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copyright is utilized in nore than one state,

the extent to which it is utilized in any one

state shall be a fraction equal to the gross
receipts from sales or licenses of materials
printed or published in that state divided by
the total of such gross receipts for all states
in which the copyright is utilized.

(rrr)y Trademarks and other itens of

i nt angi bl e personal property governed by this

paragraph (B-1) are wutilized in the state in

whi ch the commercial domcile of the |I|icensee
or purchaser is |ocated.

(tit) If the state of utilization of an item
of property governed by this paragraph (B-1) cannot
be determned fromthe taxpayer's books and records
or fromthe books and records of any person related
to the taxpayer within the nmeaning of Section 267(b)
of the Internal Revenue Code, 26 U. S.C. 267, the
gross receipts attributable to that item shall be
excluded fromboth the nunerator and the denom nat or
of the sales factor.

(B-2) Goss receipts from the Ilicense, sale, or
ot her disposition of patents, copyrights, trademarks, and
simlar itens of intangible personal property my be
included in the nunerator or denom nator of the sales
factor only if gross receipts from licenses, sales, or
ot her disposition of such itens conprise nore than 50% of
the taxpayer's total gross receipts included in gross
income during the tax year and during each of the 2
i mredi ately preceding tax years; provided that, when a
taxpayer is a nenber of a unitary business group, such
determnation shall be nmade on the basis of the gross
receipts of the entire unitary business group.

(© Sales, other than sal es governed by paragraphs
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(B) and (B-1), are in this State if:
(1) The income-producing activity is perfornmed
inthis State; or
(1i) The i ncome- pr oduci ng activity IS

performed both wthin and wthout this State and a

greater proportion of the incone-producing activity

is performed wthin this State than without this

State, based on perfornmance costs.

(D) For taxable years ending on or after Decenber
31, 1995, the followng itens of inconme shall not be
included in the nunerator or denomnator of the sales
factor: dividends; anounts included under Section 78 of
the Internal Revenue Code; and Subpart F income as
defined in Section 952 of the Internal Revenue Code. No
i nference shall be drawn from the enactnment of this
paragraph (D) in <construing this Section for taxable
years endi ng before Decenber 31, 1995.

(E) Paragraphs (B-1) and (B-2) shall apply to tax
years ending on or after Decenber 31, 1999, provided that
a taxpayer nmay elect to apply the provisions of these
paragraphs to prior tax years. Such election shall be
made in the form and manner prescribed by the Departnent,
shall be irrevocable, and shall apply to all tax years;
provided that, if a taxpayer's Illinois inconme tax
l[tability for any tax year, as assessed under Section 903
prior to January 1, 1999, was conputed in a manner
contrary to the provisions of paragraphs (B-1) or (B-2),
no refund shall be payable to the taxpayer for that tax
year to the extent such refund is the result of applying
t he provisions of paragraph (B-1) or (B-2) retroactively.
In the case of a unitary business group, such election
shall apply to all nmenbers of such group for every tax
year such group is in existence, but shall not apply to

any taxpayer for any period during which that taxpayer is
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not a nmenber of such group.
(b) I nsurance conpani es.

(1) In general. Except as otherw se provided by
par agraph (2), business inconme of an insurance conpany
for a taxable year shall be apportioned to this State by
mul ti plying such inconme by a fraction, the nunmerator of
which is the direct premuns witten for insurance upon
property or risk inthis State, and the denom nator of
which is the direct premuns witten for insurance upon
property or risk everywhere. For purposes of this
subsection, the term"direct premuns witten" neans the
total anmount of direct premuns witten, assessnents and
annuity considerations as reported for the taxable year
on the annual statenent filed by the conpany wth the
IIlinois Director of Insurance in the form approved by
the National Convention of Insurance Comm ssioners or
such other formas nmay be prescribed in |ieu thereof.

(2) Reinsurance. | f t he princi pal source of
premuns witten by an insurance conpany consists of
premuns for reinsurance accepted by it, the business
i ncome of such conpany shall be apportioned to this State
by mul tiplying such income by a fraction, the nunerator
of which is the sumof (i) direct premuns witten for
i nsurance upon property or risk in this State, plus (ii)
premuns witten for reinsurance accepted in respect of
property or risk inthis State, and the denom nator of
which is the sum of (iii) direct premuns witten for
i nsurance upon property or risk everywhere, plus (iv)
premuns witten for reinsurance accepted in respect of
property or risk everywhere. For purposes of this
paragraph, premuns witten for reinsurance accepted in
respect of property or risk in this State, whether or not
ot herwi se determ nable, nmay, at the election of the

conpany, be determned on the basis of the proportion
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which premuns witten for reinsurance accepted from
conpanies comercially domciled in Illinois bears to
premuns witten for reinsurance accepted from al
sources, or, alternatively, in the proportion which the
sumof the direct premuns witten for insurance upon
property or risk in this State by each cedi ng conpany
fromwhich reinsurance is accepted bears to the sum of
the total direct premuns witten by each such ceding
conpany for the taxable year.

(c) Financial organizations.

(1) 1In general. Business income of a financial
organi zation shall be apportioned to this State by
mul ti plying such inconme by a fraction, the nunerator of
which is its business incone from sources wthin this
State, and the denomnator of which is its business
incone from all sources. For the purposes of this
subsection, the busi ness i ncome of a financial
organi zation fromsources within this State is the sum of
the anounts referred to in subparagraphs (A) through (E)
followng, but excluding the adjusted incone of an
international banking facility as determ ned in paragraph
(2):

(A) Fees, commssions or other conpensation
for financial services rendered within this State;

(B) Goss profits from trading in stocks,
bonds or other securities managed within this State;

(© Dividends, and interest from Illinois
custoners, which are received within this State;

(D) Interest charged to custoners at places of
busi ness maintained within this State for carrying
debit bal ances of margin accounts, w thout deduction
of any costs incurred in carrying such accounts; and

(E) Any other gross incone resulting fromthe

operation as a financial organization wthin this
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State. In conputing the amounts referred to in
paragraphs (A) through (E) of this subsection, any
anount received by a nenber of an affiliated group
(determ ned under Section 1504(a) of the Internal
Revenue Code but wthout reference to whether any
such corporation is an "includible corporation”
under Section 1504(b) of the Internal Revenue Code)
from another nenber of such group shall be included
only to the extent such anobunt exceeds expenses of
the recipient directly related thereto.

(2) International Banking Facility.

(A) Adjusted Incone. The adj usted incone of
an international banking facility is its incone
reduced by the anount of the floor anopunt.

(B) Floor Amount. The fl oor amount shall be
the anount, if any, determned by multiplying the
incone of the international banking facility by a
fraction, not greater than one, which is determ ned
as foll ows:

(1) The nunerator shall be:

The average aggregate, determned on a
quarterly basi s, of t he fi nanci al
organi zation's | oans to banks in foreign
countries, to foreign domciled borrowers
(except where secured prinmarily by real estate)
and to foreign governnments and ot her foreign
official institutions, as reported for its
branches, agencies and offices within the state
on its "Consolidated Report of Condition"
Schedule A, Lines 2.c., 5.b., and 7.a., which
was filed wth the Federal Deposit |nsurance
Corporation and other regulatory authorities,
for the year 1980, m nus

The average aggregate, determned on a
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quarterly basis, of such loans (other than
| oans of an international banking facility), as
reported by the financial institution for its
branches, agencies and offices wthin t he
state, on the correspondi ng Schedul e and Iines
of the Consolidated Report of Condition for the
current taxable year, provided, however, that
in no case shall the anpbunt determned in this
clause (the subtrahend) exceed the anount
determ ned in t he preceding clause (the

m nuend); and

(1i) the denom nator shall be the average
aggregate, determned on a quarterly basis, of
the international banking facility's loans to
banks in foreign countries, to foreign
domciled borrowers (except where secured
primarily by real estate) and to foreign
gover nnent s and ot her foreign of ficial
institutions, which were recorded in its
financial accounts for the current taxable

year .

(C© Change to Consolidated Report of Condition
and in Qualification. 1In the event the Consolidated
Report of Condition which is filed wth the Federal
Deposit I nsurance Corporation and other regulatory
authorities is altered so that the information
required for determining the floor anount is not
found on Schedule A lines 2.c., 5.b. and 7.a., the
financial institution shall notify the Departnent
and the Departnent may, by regul ations or otherw se,
prescribe or authorize the use of an alternative
source for such i nformation. The fi nanci al
institution shall also notify the Departnent should

its international banking facility fail to qualify
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as such, in whole or in part, or should there be any
amendnent or change to the Consolidated Report of
Condition, as originally filed, to the extent such
anendnent or change alters the information used in

determ ning the floor anount.
(d) Transportation services. Business incone derived
fromfurnishing transportation services shall be apportioned

to this State in accordance with paragraphs (1) and (2):
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(1) Such business incone (other than that derived
fromtransportation by pipeline) shall be apportioned to
this State by nmultiplying such income by a fraction, the
numerator of which is the revenue mles of the person in
this State, and the denom nator of which is the revenue
mles of the person everywhere. For purposes of this
paragraph, a revenue mle 1is the transportation of 1
passenger or 1 net ton of freight the distance of 1 mle
for a consideration. Were a person is engaged in the
transportation of both passengers and freight, t he
fraction above referred to shall be determ ned by neans
of an average of the passenger revenue mle fraction and
the freight revenue mle fraction, weighted to reflect
t he person's

(A relative railway operating income from
total passenger and total freight service, as
reported to the Interstate Conmerce Conm ssion, in
the case of transportation by railroad, and

(B) relative gross receipts from passenger and
freight transportation, in case of transportation
ot her than by railroad.

(2) Such busi ness i ncome derived from
transportation by pipeline shall be apportioned to this
State by nmultiplying such incone by a fraction, the
nunmerator of which is the revenue mles of the person in

this State, and t he denom nator of which is the revenue
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mles of the person everywhere. For the purposes of this

paragraph, a revenue mle is the transportation by

pipeline of 1 barrel of oil, 1,000 cubic feet of gas, or
of any specified quantity of any other substance, the
distance of 1 mle for a consideration.

(e) Conbined apportionnent. Where 2 or nore persons are
engaged in a wunitary business as described in subsection
(a)(27) of Section 1501, a part of which is conducted in this
State by one or nore nenbers of the group, the business
incone attributable to this State by any such nenber or
menbers shall be apportioned by neans of the conbined
apportionnment nethod.

(f) Alternative allocation. If the al I ocation and
apportionment provisions of subsections (a) through (e) and
of subsection (h) do not fairly represent the extent of a
person's business activity in this State, the person may
petition for, or the Director may require, in respect of al
or any part of the person's business activity, if reasonable:

(1) Separate accounting;

(2) The exclusion of any one or nore factors;

(3) The inclusion of one or nore additional factors
whi ch Wil | fairly represent the person's business
activities in this State; or

(4) The enploynent of any ot her met hod to
effectuate an equitable allocation and apportionnent of
t he person's busi ness incone.

(g) Cross reference. For allocation of business incone
by residents, see Section 301(a).

(h) For tax years ending on or after Decenber 31, 1998,
the apportionnment factor of persons who apportion their
business income to this State under subsection (a) shall be
equal to:

(1) for tax years ending on or after Decenber 31,

1998 and before Decenber 31, 1999, 16 2/3% of the
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property factor plus 16 2/3% of the payroll factor plus
66 2/ 3% of the sales factor;
(2) for tax years ending on or after Decenber 31,
1999 and before Decenber 31, 2000, 8 1/3% of the property
factor plus 8 1/3% of the payroll factor plus 83 1/3% of
t he sales factor,;
(3) for tax years ending on or after Decenber 31,
2000, the sales factor.
If, in any tax year ending on or after Decenber 31, 1998 and
before Decenber 31, 2000, the denom nator of the payroll,
property, or sales factor is zero, the apportionnent factor
conputed in paragraph (1) or (2) of this subsection for that
year shall be divided by an amount equal to 100% mnus the
percentage weight given to each factor whose denom nator is
equal to zero.
(Source: P.A 90-562, eff. 12-16-97; 90-613, eff. 7-9-98;
91-541, eff. 8-13-99.)

Section 99. Effective date. This Act takes effect upon

becom ng | aw.
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