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AMVENDMVENT TO HOUSE BI LL 3638

AMENDMENT NO. . Anend House Bill 3638 by replacing

the title with the foll ow ng:

"AN ACT to increase the availability and facilitate the
delivery of venture capital to energing and expandi ng

enterprises in the State of Illinois."; and

by replacing everything after the enacting clause with the

fol | ow ng:

"Section 1. Short title. This Act may be cited as the

II'linois Opportunity Fund Act.

Section 5. Findings and purposes.

(a) The State of Illinois finds that the traditional
means by which venture capital and private equity investors
direct capital to Illinois markets are inadequately serving
the State's needs for that capital and that the shortage is
inpairing the ability of the State to create jobs, new
mar kets for goods and services, and sustainable economc
grow h throughout Illinois. The State of Illinois desires to
strengthen the overall econony of the State by increasing the
avai lability and delivery of venture capital for enmerging and

expandi ng enterprises in Illinois, and to do so in a way that
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provides for financial returns to private investors.

(b) Furthernore, the State of Illinois finds t hat
certain geographic areas and populations within the State
have been subject to economc disparities and have | acked
access to the private capital needed to create jobs and
econom ¢ opportunities.

(c) Venture capital shall be directed to geographic
areas and popul ations within the State that have been subject
to economi c disparities and have | acked access to the private
capital needed to create jobs and econom c opportunities, and
to sectors considered to be strategic industries for the
State of Illinois as determ ned by the Departnent of Conmerce
and Community Affairs in coordination with the entities
formed under this Act.

(d) These i nvest nment s are i nt ended to create
hi gh-quality and sustainable enploynent opportunities for
I1linoisans, <create donestic and global mrkets for the
products and services of funded enterprises, and help to
strengthen the State's economc base. This Act has the
m ssion of nobilizing private investnent in a broad variety
of venture capital funds in diversified industries and
geographic regions of the State of Illinois. To achieve this
m ssion, the General Assenbly believes that it is inportant
to retain the private sector culture of focusing on rate of
return in the investing process. Therefore, this Act 1is
intended to facilitate the establishnment of the Illinois
Qpportunity Fund, seek private investnent, and create
interest in these investnents by offering State credit
enhancenments that I|imt risk to private investors. This Act
al so has the mssion of facilitating and enhancing the flow
of venture capital into the State of Illinois and inproving
the infrastructure through which capital IS del i vered
t hroughout the State so as to grow commerce in the State of

I[I'linois. It is the goal and intent of this legislation to
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acconplish these mssions in such a manner as to mnimze any
appropriations by the State of Illinois to effectuate these

pur poses.

Section 10. Definitions. In this Act, unless the context
requires otherw se:

"DCCA" neans Departnent of Commerce and Communi ty
Affairs, or its successor agency.

"Certificate" neans an assignable contract between DCCA
and an investor in the Illinois Opportunity Fund under which
the terns of the tax credits being issued for the benefit of
the investor, or any assignee of the investor, as established
by DCCA, are set forth.

"Person" neans an i ndi vi dual , a corporation, a
partnership, or any other lawfully organized entity, whether
domciled in Illinois or outside of Illinois.

“"I''linois Capital Investnment Corporation” nmeans t he
private not for profit corporation established pursuant to
this Act.

"I'linois Opportunity Fund" neans the private for profit
fund est abl i shed by t he II'linois Capital Investnent
Cor poration pursuant to this Act.

"Tax credits" neans credits against t axes i nposed
pursuant to Section 201 of the Illinois Income Tax Act for
any taxable year ending after Decenber 31, 2009, and having
such ternms as are established by DCCA in accordance with
Section 25 of this Act, including any contingencies on
redenpti on.

"SBI C' means small business investnent conpany within the
meani ng of the federal Small Business |Investnent Act of 1958.

"CDFI" and "CDVC." CDFlI neans a "community devel opnent
financial institution" as defined in the Illinois |nvestnent
and Devel opnent Authority Act, and CDVC neans comrunity

devel opment venture capital, a type of CDFI specific to
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investing equity interests in lllinois firns wth the dual

goal of financial returns and econom c and soci al benefit.

Section 15. Illinois Capital Investnent Corporation.

(a) DCCA shall create the Illinois Capital |nvestnent
Corporation as a private not for profit corporation under the
General Not For Profit Corporation Act of 1986 and not as a
public corporation or instrunmentality of +the State. The
corporation shall not enjoy any of the privileges nor be
required to conply wwth any of the requirenents of a State
agency. Except as provided in this Act, nothing in this Act
exenpts the Illinois Capital Investnent Corporation from the
same requirenents wunder State law that apply to other
corporations organized under the General Not For Profit
Cor poration Act of 1986. The Director or Acting D rector of
DCCA or his or her designee shall be the incorporator of the
II'linois Capital Investnment Corporation.

(b) The Illinois Capital Investnment Corporation shal
reconmmend and DCCA shall approve investnent objectives and
criteria for the Illinois Opportunity Fund established to
provide financial returns to investors, create jobs, and
strengthen the econony of the State of Illinois. DCCA shal
supervise the operations of the Illinois Capital |nvestnent
Cor poration, assist the corporation in performng its duties,
and undertake such other responsibilities as are set forth in
this Act or as may be necessary or appropriate to give effect
to the intent and purposes of this Act.

(c) Subject to the direction and supervision of DCCA

the 1llinois Capital Investnent Corporation shall receive
investnment returns fromthe Illinois Qpportunity Fund and
shal | reinvest those funds in further venture capital

i nvestnments subject to the provisions of this Act, and shal
have responsibility for organizing and overseeing the

managenent of the Illinois Cpportunity Fund, identifying and
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engaging a private fund nmanager or managers for the Illinois

Qpportunity Fund, and establishing investnent objectives for

the 1llinois Opportunity Fund designed to create jobs and
strengthen the econony of the State of Illinois.

(d) The Illinois Capital Investnent Corporation shal
exercise no governnmental functions. Wthout I|imting the

authority of DCCA to issue tax credits pursuant to this Act
under certificates that are binding on DCCA and the Illinois
Department of Revenue, the obligations of the Illinois
Capital Investnent Corporation are not obligations of the
State or any political subdivision of the State within the
meani ng of any constitutional or statutory debt I|imtations,
but are obligations of the corporation payable solely and
only from the <corporation's funds. The 1Illinois Capital
| nvestnent Corporation shall itself have no authority to
pl edge the credit or taxing power of the State or any
political subdivision of the State or nmake its debts payabl e
out of any noneys except those of the corporation.

(e) The board of directors of the Illinois Capital
| nvestnent Corporation shall have not |ess than 7 nor nore
than 11 nenbers. The Director or Acting Director of DCCA or
his or her designee shall be a nenber of the board of
directors of the Illinois Capital Investnment Corporation. The

Governor shall appoint the remaining nmenbers of the board of

directors of the Illinois Capital |nvestnent Corporation and
fill any vacancies in consultation with DCCA and t he
remaining directors. DCCA shall recomend to the Governor

candi dates for the board and shall advise the Governor as to
the qualifications of any other candidates the Governor
desires to consider. In recomendi ng and sel ecting directors,
DCCA and the Governor shall seek to ensure that (i) each
candi date has neaningful experience review ng, preparing,
analyzing, or interpreting financial statenents or has

sophistication in financial matters generally, has neani ngful
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experience in the supervision or nmanagenent of venture
capi tal or private equity investnents, has neaningful
experience operating or managing investnents in businesses

engaged in the industries or sectors targeted by DCCA as

candi dates for investnent by the Illinois Opportunity Fund,
or has meani ngf ul experience managi ng or selecting
investnments for institutional, seed, angel, nezzanine, or

comunity devel opnent venture capital funds or SBIC s; (i)
the board includes mnority and femal e representatives; (iii)
the board includes representatives of geographic areas beyond
Cook County and the <collar counties; and (iv) the board
includes at |least 3 venture capital professionals, including
one or nore representatives associated with venture capital
fund trade associations that maintain a nmeaningful physical
presence in the State of Illinois. Directors shall endeavor
to avoid conflicts of interest that interfere with their
ability to exercise their fiduciary obligations to the
II'linois Capital Investnment Corporation and its constituents,
shall agree to make full disclosure of any conflicts of
interest involved in the exercise of their duties, and shal

abstain fromparticipating in any manner whatsoever in the
consideration of a matter in which they have an interest. The
secretary of the 1Illinois Capital |Investnent Corporation
shal | advi se DCCA of the nature of any such conflicts, and
DCCA shall nmake recomendations to the Governor if it
believes that pervasive conflicts are interfering with the
ability of the board as a whole to function efficiently and
to give full effect to the intent and purposes of this Act.

(f) In its selection of a private fund nmanager or

managers for the Illinois Opportunity Fund, the Illinois
Capi t al | nvest nent Cor por ati on shal | consi der each
applicant's level of experience in institutional, seed,

angel , mezzani ne, or conmunity devel opnment venture capital or

SBIC s investing, its quality of managenent, its investnent
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phi | osophy, its pl an for fundraising, and its prior
investnment fund results. Any fund manager selected shal

denonstrate substantial successful experience in the design,
i npl ement ati on, and managenent of institutional, seed, angel,
nmezzani ne, or community devel opnent venture capital
i nvestnment prograns or of SBICs and in capital formation.
Each applicant shall submt an investnent plan for review by
the Illinois Capital Investnment Corporation, which plan shal

describe the applicant's plan for seeki ng i nvest nment
opportunities, evaluating and structuring investnents, and

achieving the financial and policy goals of this Act.

(g) The 1Illinois Capital Investnent Corporation may
charge a fee to the Illinois Qpportunity Fund, which shall be
in addition to any fee payable by the Illinois Opportunity

Fund to the fund manager or managers engaged. The fee payabl e
to the Illinois Capital Investnent Corporation shall be

structured to cover the reasonable costs of the corporation

in fulfilling its oversight functions and of DCCA in
fulfilling its obligations under this Section and Section 25.

(h) Directors of the I11inois Capi t al | nvest ment
Corporation shall be conpensated for direct expenses and

m | eage but shall not receive a director's fee or salary for
their service as directors.

(1) The Illinois Capital Investnent Corporation shal
have the power to engage consultants, expend funds, invest
funds, contract, bond or insure against |oss, and perform any
ot her act necessary to carry out its m ssion.

(j) The directors of the |Illinois Capital I|nvestnent
Corporation shall adopt bylaws, ©policies, and procedures

necessary to admnister the affairs of the corporation.

(k) Upon the dissolution of Illinois Capital I|nvestnent
Corporation, any assets owned by it shall thereupon be
distributed to the State of Illinois.
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Section 20. Illinois Qpportunity Fund.
(a) Following the organization of the Illinois Capital
| nvest nent Corporation, the corporation shall organize the

I11inois Qpportunity Fund for the purpose of making
investnments in private institutional, seed, angel, nezzani ne,
or conmmunity devel opment venture capital funds or SBICs in a
manner that is intended to strengthen the econony of the
State, help business in |Illinois gain access to capital
resources, help build a significant, permanent resource
avai lable to serve the needs of Illinois businesses, and
acconplish all these benefits in a way that m nim zes the use

of tax «credits and provides market rate returns to the

IIlinois Opportunity Fund. The 1llinois Capital |nvestnent
Corporation shall organize the Illinois Opportunity Fund as a
for profit limted partnership or Iimted liability conpany
under Illinois |law pursuant to which the 1Illinois Capital
| nvestnent Corporation shall be the general partner or

managi ng nenber, as the case may be.

(b) Qualified investors shall be permtted to invest in
equity interests or debt obligations of t he [1linois
Qpportunity Fund. Such interests or obligations shall provide
for a fixed or variable rate of return established by the
I1linois Capital Investnent Corporation and approved by DCCA
DCCA may award contingent tax credits to investors in the
I[I'linois OQpportunity Fund that shall be redeemable if the
IIlinois Opportunity Fund fails to achieve results sufficient
to repay the amounts invested by such investors and provide
themw th specified returns. Returns on investnents generated
by the 1Illinois Opportunity Fund in excess of anmounts
required to (i) repay the anounts invested by investors and
provide themw th specified returns, and (ii) pay all or an
agreed upon portion of DCCA's costs for establishing and
operating specified business devel opnent prograns designed to

pronot e econom ¢ devel opment within the State of Illinois,
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i ncluding by increasing the availability of viable investnent
opportunities and business start-ups in all regions of the
State, shall be reinvested by the Illinois Opportunity Fund
in i nvest nment s in private institutional, seed, angel,
mezzani ne, or community devel opnent venture capital funds,
SBICs, or other entities in the manner described in this
Secti on.

(c) The Illinois Qpportunity Fund shal | operate
primarily as a fund of funds that invests principally in
hi gh-quality institutional, seed, angel, nezzanine, and
community devel opnent venture capital funds and SBIC s that
(1) maintain a nmeani ngful physical presence in the State of
II'linois, (ii) are managed by private investnent nmanagers who
commt that their funds will invest not |ess than the anount
invested with them by the Illinois Opportunity Fund in
busi nesses that are headquartered or maintain neaningful
busi ness operations in the State of Illinois, and (iii) mneet
the investnent objectives and criteria established by DCCA
and this Act. In establishing these objectives and criteria,
DCCA shall consult wth |eaders in business, science, and
government to identify strategic industries and sectors that
offer the potential to create high-quality and sustai nable
enpl oynment opportunities for Illinoisans and create donestic
and gl obal markets for the products and services of investee
conpanies. In addition, in establishing these objectives and
criteria, DCCA shall seek to ensure that funds wll be
avai l able for investment by the Illinois Opportunity Fund in
seed funds, angel funds, and CDVC or other CDFlI funds in
di verse geographies within Illinois.

(d) The Illinois Qpportunity Fund shall have the power
to engage consultants, expend funds, invest funds, contract,
bond or insure against loss, and perform any other act
necessary to carry out its mssion. Wthout |limting the

foregoing, the Illinois Opportunity Fund may (i) issue debt
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or equity securities and borrow such funds as may be needed
to acconplish its goals, (ii) open and nanage bank and
short-term investnent accounts as deened necessary by its
fund manager or managers, and (iii) expend funds to secure
investnment ratings. The Illinois Qpportunity Fund shall adopt
i nvestment and diversification policies.

(e) The I1linois Qpportunity Fund shall engage a
certified public accountant to conduct an annual audit of its
financial condition and results of operations.

(f) DCCA shall provide to the Governor and the Cenera
Assenbl y reports on the performance of the Illinois
Qpportunity Fund and other pertinent information concerning
the I1llinois Opportunity Fund and the Illinois Capital
| nvest nent Cor por ati on, except for trade secrets and
comercial or financial information obtained froma person or
business if the information is proprietary, privileged, or
confidential or if disclosure may cause conpetitive harm or
coul d reasonably be expected to produce private gain or
public | oss.

(g) Fifty vyears after the formation of the Illinois
Qpportunity Fund, it shall be liquidated and its assets shal

be distributed in accordance with | aw.

Section 25. Contingent tax credits.

(a) The State of Illinois hereby allows an aggregate of
$200, 000, 000  of contingent tax credits, which my be
al l ocated and issued by DCCA to qualified investors in the
I[I'linois Opportunity Fund. DCCA shall not be obligated to
i ssue certificates equal to the full aggregate amount all owed
by the State of Illinois, and it nmay elect to suspend or
termnate the issuance of certificates at any tinme if it does
not believe that the continued issuance of certificates wll
assist the State of Illinois in neeting the objectives of

this Act. Tax credits nay be redeened in any year redenption
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is permtted to the extent the Illinois Qoportunity Fund is
unable to make required repaynents to its investors of the
anpunts invested by them and provide them wth specified
fixed or variable rate returns. Tax «credits shall be
redeemabl e not earlier than January 1, 2010 nor later than
Decenber 31, 2033 as nay be specified in any certificate.

(b) DCCA shall determ ne the anbunt of tax credits to be
allowed to investors in the Illinois Opportunity Fund and the
years those tax credits may first be redeened. The aggregate
redenptions of tax credits issued by DCCA, however, shall not
exceed $40,000,000 in any fiscal year of the State of
I11inois.

(c) Al tax credits shall be evidenced by certificates.
DCCA shall establish and set forth in each certificate all
ternms and conditions under which tax credits may be redeened.
In establishing the terms of any tax credits and issuing
certificates, DCCA shall seek to pronote the purposes of this
Act. Tax credits may not be redeened except in accordance

with the terns of the certificate under which they have been

issued. The certificates shall, upon proper issuance to
investors in the Illinois Qpportunity Fund, be binding on
DCCA and the Illinois Departnment of Revenue.

(d) Tax credits issued pursuant to this Section shall be
freely transferabl e by their holders. DCCA shall, in
conjunction with the Illinois Departnent of Revenue, develop
a system for registration of any tax credits allowed or
transferred pursuant to this Act that permts verification
that any tax «credit clainmed upon a tax return is valid and
properly taken in the year of claim and that any transfers
of t he t ax credit are made in accordance wth the
requirenents of this Act.

(e) Tax credits allowed or transferred pursuant to this
Act shall not be considered securities under any Illinois |aw

relating to securities.


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

10
11
12
13
14

15
16
17
18
19

20
21
22
23
24
25
26

27
28

29

-12- LRBO93 11182 RCE 13663 a

Section 30. Powers and effectiveness. Nothing contained
inthis Act is or shall be construed as a restriction or
[imtation upon any powers that DCCA m ght otherw se have
under any other law of this State, and the provisions of this
Act are cumul ative to those powers. The provisions of this
Act do and shall be construed to provide a conplete,
additional, and alternative method for the doing of the
t hi ngs authorized and shall be regarded as supplenental and

additional to powers conferred by any other |aws.

Section 35. Acceptable i nvestnments. Investnents by
designated investors in the Illinois Opportunity Fund shal
be deened permssible investnents for State chartered banks
and for donestic insurance conpanies under the appropriate

laws of the State of Illinois.

Section 40. Business devel opnent grants. DCCA nmay
establish a business planning and devel opnent assistance
grant program to provide grant funds to hel p entrepreneurs
W th business creation and expansion or related activities,

subj ect to appropriation.

Section 45. |Illinois Opportunity Special Projects Fund.
The Illinois Opportunity Special Projects Fund is created as
a special fund in the State treasury. DCCA may accept
di sbursenents fromthe Il1linois Opportunity Fund for deposit
into the 1Illinois Opportunity Special Projects Fund and
expend those funds for the purposes set forth in Sections

15(g) and 20(b) of this Act, subject to appropriation.

Section 95. The State Finance Act is anended by addi ng

Section 5.595 as foll ows:

(30 I'LCS 105/5.595 new)
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Sec. 5.595. The lllinois Opportunity Special Projects

Section 99. Effective date. This Act takes effect upon

becom ng | aw. ".
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