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SUBPART A:  GENERAL RULES 65 

 66 

Section 395.103  Definitions  67 

 68 

The following terms used in this Part shall have the following definitions: 69 

 70 

"Act": The Affordable Housing Planning and Appeal Act [310 ILCS 67]. 71 

 72 

"Affordable housing": Housing that has a value or cost or rental amount that is 73 

within the means of a household that may occupy moderate-income housing or 74 

low-income housing."Affordable Housing": Housing that has a value or cost or 75 

rental amount that is within the means of a household that may occupy Moderate-76 

Income Housing or Low-Income Housing.   77 

 78 

In the case of owner-occupied dwelling units, affordable housing means 79 

housing in which mortgage, amortization, taxes, insurance and 80 

condominium or association fees, if any, constitute no more than 30% of 81 

the gross annual household income for a household of the size that may 82 

occupy the dwelling unit.In the case of owner-occupied Dwelling Units, 83 

Affordable Housing means housing in which mortgage, amortization, 84 

taxes, insurance and condominium or association fees, if any, constitute no 85 
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more than 30% of the gross annual household income for a household of 86 

the size that may occupy the Dwelling Unit.   87 

 88 

In the case of dwelling units for rent, affordable housing means housing 89 

for which the rent and utilities constitute no more than 30% of the gross 90 

annual household income for a household of the size that may occupy the 91 

dwelling unit.  In the case of dwelling units for rent, the costs of any 92 

required parking, maintenance or landlord-imposed fees are to be 93 

included in the calculation of affordable housing if available from the U.S. 94 

Census Bureau. In the case of Dwelling Units for rent, Affordable 95 

Housing means housing for which the rent and utilities constitute no more 96 

than 30% of the gross annual household income for a household of the 97 

size that may occupy the Dwelling Unit. 98 

 99 

"Affordable housing developer": A nonprofit entity, limited equity cooperative or 100 

public agency, or private individual, firm, corporation, or other entity seeking to 101 

build an Affordable housing development."Affordable Housing Developer": A 102 

nonprofit entity, limited equity cooperative or public agency, or private 103 

individual, firm, corporation, or other entity seeking to build an Affordable 104 

Housing Development. 105 

 106 

"Affordable housing development": Any housing that is subsidized by the federal 107 

or State government, or any housing in which at least 20% of the dwelling units 108 

are subject to covenants or restrictions that require the dwelling units to be sold 109 

or rented at prices that preserve them as affordable housing for a period of at 110 

least 15 years, in the case of owner-occupied housing, and at least 30 years, in 111 

the case of rental housing. [310 ILCS 67/15]"Affordable Housing Development": 112 

Any housing that is subsidized by the federal or State government, or any housing 113 

in which at least 20% of the Dwelling Units are subject to covenants or 114 

restrictions that require the Dwelling Units to be sold or rented at prices that 115 

preserve them as Affordable Housing for a period of at least 15 years, in the case 116 

of owner-occupied housing, and at least 30 years, in the case of rental housing.  117 

 118 

"Affordable housing planHousing Plan": A planThe Affordable Housing Plan to 119 

be approved by a non-exempt local governmentall Non-Exempt Local as set forth 120 

in Section 25 of the Act and submitted to IHDA for review and subsequent 121 

approval. 122 

 123 

"Appellant": Any of the following parties:  124 

 125 

The affordable housing developer of the proposed affordable housing 126 

development;  127 

 128 
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A person who would be eligible to apply for residency in the proposed 129 

affordable housing development; or  130 

 131 

A housing organization whose geographic focus area includes the 132 

municipality, or county if in an unincorporated area, where the proposed 133 

affordable housing development is located. [310 ILCS 67/30] 134 

 135 

"Approving authority": The governing body of the local government."Approving 136 

Authority": The governing body of the Local Government. 137 

 138 

"Area median household income": The median household income adjusted for 139 

family size for applicable income limit areas as determined annually by HUD 140 

under Section 8 of the United States Housing Act of 1937"Area Median 141 

Household Income": The median household income adjusted for family size for 142 

applicable income limit areas as determined annually by HUD under Section 8 of 143 

the United States Housing Act of 1937 (42 U.S.C.USC 1437).  [310 ILCS 67/15] 144 

 145 

"Board": The State Housing Appeals Board. 146 

 147 

"ChairpersonChairman": The Chairpersonchairman of the Board. 148 

 149 

"Contumacious Conduct": A willful disobedience of the Board's order. 150 

 151 

"Days": Calendar days.  Due dates under this Part falling on a Saturday, Sunday 152 

or a legal State or federal holiday shall be deemed to fall on the next calendar day 153 

that is not a Saturday, Sunday or a legal State or federal holiday. 154 

 155 

"Development": Any building, construction, renovation or excavation, or any 156 

material change in any structure or land, or change in the use of a structure or 157 

land, that results in a net increase in the number of dwelling units in a structure 158 

or on a parcel of land by more than one dwelling unit."Development": Any 159 

building, construction, renovation or excavation, or any material change in any 160 

structure or land, or change in the use of a structure or land, that results in a net 161 

increase in the number of Dwelling Units in a structure or on a parcel of land by 162 

more than one Dwelling Unit. 163 

 164 

"Dwelling unitUnit": Real property located within the State upon which there is 165 

located a structure or structures that are a single family home, a condominium or a 166 

multi-unit residential structure that is the principal residence of the 167 

householdHousehold that resides in the unit. 168 

 169 

"Exempt local government": Any local government in which at least 10% of its 170 

total year-round housing units are affordable housing, as determined by IHDA 171 
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pursuant to Section 20 of the Act, or any municipality with a population under 172 

1,000."Exempt Local Government": Any Local Government in which at least 173 

10% of its total year-round housing units are Affordable Housing, as determined 174 

by the Authority pursuant to Section 20 of the Act, or any municipality whose 175 

population is less than 1,000. 176 

 177 

"Household": The person or persons occupying a Dwelling Unit."Household": 178 

The person or persons occupying a Dwelling Unit. 179 

 180 

"Housing Organization": A trade or industry group engaged in construction or 181 

management of housing units, or a nonprofit organization whose mission includes 182 

providing or advocating for increased access to housing for low- and moderate-183 

income households.  184 

 185 

"HUD":  The United States Department of Housing and Urban Development. 186 

 187 

"IHDA": The Illinois Housing Development Authority. 188 

 189 

"IHDA Act": The Illinois Housing Development Act [20 ILCS 3805]. 190 

 191 

"IHDA Chairman": The chairman of IHDA. 192 

 193 

"Initial Pleading": The Initial Pleading submitted by an Affordable Housing 194 

Developer as set forth in Section 395.305. 195 

 196 

"Local Government": A county or a municipality, including home rule units and 197 

counties and municipalities other than home rule units, as described in Article VII 198 

of the Constitution of the State of Illinois."Local Government": A county or a 199 

municipality. 200 

 201 

"Low-Income Housing": Housing that is affordable, according to HUD, for either 202 

home ownership or rental and that is occupied, reserved or marketed for 203 

occupancy by Households with a gross household income that does not exceed 204 

50% of the Area Median Household Income."Low-Income Housing": Housing 205 

that is affordable, according to HUD, for either home ownership or rental and that 206 

is occupied, reserved or marketed for occupancy by Households with a gross 207 

household income that does not exceed 50% of the Area Median Household 208 

Income. 209 

 210 

"Member": A member of the State Housing Appeals Board. 211 

 212 

"Moderate-Income Housing": Housing that is affordable, according to HUD, for 213 

either home ownership or rental, and that is occupied, reserved or marketed for 214 
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occupancy by Households with a gross household income that is greater than 215 

50%, but does not exceed 80%, of the Area Median Household 216 

Income."Moderate-Income Housing": Housing that is affordable, according to 217 

HUD, for either home ownership or rental, and that is occupied, reserved or 218 

marketed for occupancy by Households with a gross household income that is 219 

greater than 50%, but does not exceed 80%, of the Area Median Income. 220 

 221 

"Non-Appealable Local Government Requirements": All essential requirements 222 

that protect the public health and safety, including any local building, electrical, 223 

fire or plumbing code requirements or those requirements that are critical to the 224 

protection or preservation of the environment.All essential requirements that 225 

protect the public health and safety, including any local building, electrical, fire or 226 

plumbing code requirements or those requirements that are critical to the 227 

protection or preservation of the environment. [310 ILCS 67/15]  Zoning, density 228 

and bulk restrictions may count as Non-Appealable Local Government 229 

Requirements if the Board finds that they qualify under the Act's definition of 230 

Non-Appealable Local Government Requirements. 231 

 232 

"Non-Exempt Local Governments": All local governmentsLocal Governments 233 

that do not meet the definition ofare not Exempt Local Governments. 234 

 235 

"Notice of Appeal": The Notice of Appeal sent to an Approving Authority by the 236 

Board as set forth in Section 395.306. 237 

 238 

"Offices of IHDA": 111 E. Wacker, Suite 1000, Chicago, Illinois 60601. 239 

 240 

"Public Building": Any building or portion thereof owned or leased by a Public 241 

Body. [5 ILCS 120/2.01] 242 

 243 

"Public Body": All legislative, executive, administrative or advisory bodies of the 244 

State, counties, townships, cities, villages, incorporated towns, school districts, 245 

and all other municipal corporations, boards, bureaus, committees or 246 

commissions of the State, and any subsidiary bodies of any of the foregoing, 247 

including, but not limited to, committees and subcommittees supported in whole 248 

or in part by tax revenue, or that expend tax revenue, except the General 249 

Assembly and committees or commissions of the General Assembly.  [5 ILCS 250 

120/1.02]"Public Body": All legislative, executive, administrative or advisory 251 

bodies of the State, counties, townships, cities, villages, incorporated towns, 252 

school districts, and all other municipal corporations, boards, bureaus, committees 253 

or commissions of the State, and any subsidiary bodies of any of the foregoing, 254 

including, but not limited to, committees and subcommittees supported in whole 255 

or in part by tax revenue, or that expend tax revenue, except the General 256 

Assembly and committees or commissions of the General Assembly. 257 
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 258 

"Reply": The Reply sent by the Approving Authority in response to an Initial 259 

Pleading. 260 

 261 

"State": The State of Illinois. 262 

 263 

"Vice-Chairman": The Vice-Chairman of the State Housing Appeals Board. 264 

 265 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 266 

 267 

SUBPART B:  ORGANIZATION 268 

 269 

Section 395.202  Organization of the Board 270 

 271 

The duties of the Board are governed by the Act and this Part.  The Board shall consist of seven7 272 

Members appointed by the Governor. 273 

 274 

a) ChairpersonChairman:  A retiredA retired Illinois circuit judge, retired Illinois 275 

appellate judge, a current or retired administrative law judge or a practicing or 276 

retired attorney with experience in the area of land use law or related fieldcircuit 277 

judge or retired appellate judge who is a Member.  [310 ILCS 67/50] 278 

 279 

b) Vice Chairman:  The Board shall annually elect from its Members a Vice-280 

Chairman.  In the absence of the Chairman or in the event of his or her inability or 281 

refusal to act, the Vice-Chairman shall perform the duties of the Chairman.  In the 282 

event of the absence of the Chairman or the Vice-Chairman from a meeting of the 283 

Board, or in the event of their inability or refusal to act, the Chairman shall 284 

designate some Member to act in his or her place and stead, and that designated 285 

Member shall have the powers of and be subject to all the restrictions upon the 286 

Chairman. 287 

 288 

bc) Other Members:  Other Members, who are appointed from time to time by the 289 

Governor, are as follows: 290 

 291 

1) Four Members selected from the following categories: 292 

 293 

A) County or municipal zoning board of appeals members;  294 

 295 

B) County or municipal planning board members;  296 

 297 

C) A mayor or municipal council or board member; and  298 

 299 

D) A county board member.  300 
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 301 

2) An Affordable Housing Developer; and   302 

 303 

3) An affordable housing advocate.  304 

 305 

1) a zoning board of appeals member; 306 

 307 

2) a planning board/commission member; 308 

 309 

3) a mayor or municipal council or board member; 310 

 311 

4) a county board member; 312 

 313 

5) an affordable housing developer; 314 

 315 

6) an affordable housing advocate. 316 

 317 

cd) Ex Officio Member:  The IHDA Chairman, ex officio, shall serve as a non-voting 318 

Member.Ex Officio Member:  The IHDA Chairman, ex officio, shall serve as a 319 

non-voting Member.  320 

 321 

de) At least 2 of the appointments under subsection (b) shall be from Non-Exempt 322 

Local Governments.No more than 4 of the appointed Members may be from the 323 

same political party.  Appointments under subsections (c)(1), (c)(2), and (c)(3) 324 

shall be from Non-Exempt Local Governments. 325 

 326 

ef) Beginning January 1, 2024, initial terms of four Members designated by the 327 

Governor shall be for two years and initial terms of three Members designated by 328 

the Governor shall be for one year. Thereafter, Members shall be appointed for 329 

two years. After a Member's term expires, the Member shall continue to serve 330 

until a successor is appointed.  There shall be no limit to the number of terms an 331 

appointee may serve. The terms of Members serving before January 1, 2024 332 

expire on January 1, 2024.Initial terms of 4 Members designated by the Governor 333 

shall be for 2 years.  Initial terms of 3 Members designated by the Governor shall 334 

be for one year.  Thereafter, Members shall be appointed for 2 years.  After a 335 

Member's term expires, the Member shall continue to serve until a successor is 336 

appointed.  There shall be no limit to the number of terms an appointee may 337 

serve. 338 

 339 

fg) A Member shall receive no compensation for his or her services; however, 340 

Members shall be reimbursed by the State for all reasonable travel and 341 

administrative expenses actually and necessarily incurred in the performance of 342 

the Member's official duties.A Member shall receive no compensation for his or 343 
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her services; however, Members shall be reimbursed by the State for all 344 

reasonable travel and administrative expenses actually and necessarily incurred in 345 

the performance of their official duties.   346 

 347 

gh) The Board shall hear all petitions for review filed under the Act and shall conduct 348 

hearings in accordance with this Part. 349 

 350 

hi) The principal office of the Board shall be the Offices of IHDA with office hours 351 

that are coterminous with the office hours of IHDA.  IHDA shall provide space, 352 

clerical assistance and other assistance that the Board may require. [310 ILCS 353 

67/50]IHDA shall provide space, clerical assistance and other assistance that the 354 

Board may require.   355 

 356 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 357 

 358 

Section 395.203  Meetings of the Members 359 

 360 

a) Compliance with Open Meetings Act:  All meetings of the Board shall be in 361 

compliance with the Illinois Open Meetings Act [5 ILCS 120]. 362 

 363 

b) Regular Meetings:  The regular meetings of the Board shall be held at the Offices 364 

of IHDA when there are appeals, other applicable context, or other business to 365 

come before the Board, at least annually, with the specific date for the annual 366 

meeting to be set no later than January 1 of each calendar year.  The Board may 367 

hold a regular meeting simultaneously at the Offices of IHDA and one or more 368 

other locations in a Public Building through an interactive video conference if 369 

public notice and public access are provided for all meeting locations.  Members 370 

physically present in those locations shall count towards determining a quorum. 371 

[5 ILCS 120/2.01] If there are no appeals, other applicable context, or other 372 

business to come before the Board, the Chairman may cancel a regular meeting.  373 

Notice of cancellation shall be provided to Members in the same manner as notice 374 

of special, emergency and reschedule meetings, as set forth in subsection (f), and 375 

shall also be posted at the Offices of IHDA and on IHDA's website. 376 

 377 

c) Rescheduled Meetings:  A regular meeting of the Board may be rescheduled as 378 

determined by the ChairpersonChairman, in which event notice of the rescheduled 379 

meeting shall be given in accordance with the Open Meetings Act. 380 

 381 

d) Special Meetings:  Special meetings of the Board may be called at any time by the 382 

ChairpersonChairman or upon request of any two2 Members of the Board.  Public 383 

notice of the special meeting, except a meeting held in the event of a bona fide 384 

emergency, or of any rescheduled regular meeting described in subsection (c), or 385 

of a reconvened meeting shall be given at least 48 hours before the meeting.  386 
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Notice of the special meeting, and the agenda for the meeting, shall be posted at 387 

the Offices of IHDA and on IHDA's website. [5 ILCS 120/2.02]  388 

 389 

e) Emergency Meetings:  Emergency meetings of the Board may be called at any 390 

time by the ChairpersonChairman or upon request of any two2 Members of the 391 

Board.  Public notice of the emergency meeting shall be given as soon as 392 

practicable, but in any event, prior to the holding of the meeting.Public notice of 393 

the emergency meeting shall be given as soon as practicable, but in any event, 394 

prior to the holding of the meeting.   395 

 396 

f) Notice of Meetings:  The Board, through IHDA, shall publish a schedule of its 397 

regular meetings by January 1 of each calendar year listing the dates, times and 398 

places of the meetings, if any.  The schedule shall be posted at the Offices of 399 

IHDA and on IHDA's website.  No notice of regular meetings, as provided for in 400 

subsection (b) need be given to any Member.  Notice in writing of all special, 401 

emergency and rescheduled meetings shall be delivered personally or via 402 

electronic mail, or shall be mailed to each Member at the Member'shis or her 403 

business or home address.  If mailed, the notice shall be deemed to be delivered 404 

when deposited in the United States mail in a sealed envelope addressed to the 405 

Member, with postage prepaid.  Any Member may waive notice of a special, 406 

emergency or rescheduled meeting and attendance at the meeting shall constitute 407 

a waiver of notice of the meeting except when a Member attends for the express 408 

purpose of objecting to the meeting because the meeting was not lawfully called 409 

or convened. 410 

 411 

g) Quorum:  A majority of the appointed Members of the Board shall constitute a 412 

quorum.  A quorum must be physically present at any meeting of the Board.  A 413 

Member attending a meeting via video conference as provided for in subsection 414 

(b) will be considered physically present for the purposes of determining a 415 

quorum and voting.  The affirmative vote of a majority of the appointed Members 416 

shall be necessary for any action taken by or in the name of the Board at any 417 

meeting.  If less than a quorum is present at a meeting, a majority of the Members 418 

present may adjourn the meeting from time to time.  No vacancy in the 419 

membership of the Board shall impair the right of a quorum to exercise all of the 420 

rights and perform all of the duties of the Board. 421 

 422 

h) Attendance By Means Other Than Physical Presence:   423 

 424 

1) If a quorum is physically present at a meeting of the Board, a Member 425 

may attend the meeting via audio or video conference only if the Member 426 

cannot attend because of:  427 

 428 

A) personal illness or disability;personal illness or disability;  429 
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 430 

B) employment purposes or other business of the Board;employment 431 

purposes or other business of the Board; or 432 

 433 

C) a family or other emergency; or 434 

 435 

D) unexpected childcare obligations. ([5 ILCS 120/7)].  436 

 437 

2) The Member must notify the ChairpersonChairman of the Member'shis or 438 

her intention to attend the meeting via audio or video conference at least 439 

48 hours before the meeting unless impracticable.  A Member cannot 440 

attend more than one regularly scheduled meeting of the Board for that 441 

calendar year via audio or video conference unless the Member presents a 442 

document from the Member'shis or her physician attesting to the 443 

Member's inability to physically attend a meeting or meetings.  If one or 444 

more Members attend via audio or video conference, the Board, through 445 

IHDA, shall issue a written notice at the meeting stating the names of the 446 

Members present by audio or video conference, the electronic means that 447 

the Members will use to attend the meeting, and the location of the 448 

speakerphone or monitor receiving and transmitting the communications 449 

from the Members present by audio or video conference.  The Member 450 

must then identify himself or herself by name and be recognized by the 451 

ChairpersonChairman or other presiding officer before communicating.  452 

The minutes of the meeting shall reflect which Members were physically 453 

present and which Members were present via video or audio conference. 454 

 455 

i) Records:  A full and complete record shall be kept of all Board proceedings.  456 

IHDA shall be the official custodian of the records. Oral proceedings shall be 457 

recorded electronically, stenographically or by other means that will adequately 458 

ensure the preservation of the testimony or oral proceedings and shall be 459 

transcribed on the request of any party to a case. Transcription costs, if any, shall 460 

be borne by the party requesting the transcript.  Other records shall consist of the 461 

following: 462 

 463 

1) all pleadings, including all notices and responses to those pleadings, and 464 

all motions and ruling; 465 

 466 

2) a transcript of the hearing, if any; 467 

 468 

3) all evidence received; 469 

 470 

4) a statement of matters officially noticed; 471 

 472 



  JCAR 470395-2506024r02 

 

 

5) any offers of proof, objections and rulings on that proof; 473 

 474 

6) any proposed findings and exceptions; 475 

 476 

7) any decision, opinion or report of the Board;  477 

 478 

8) all staff memoranda or data submitted to the Board by IHDA in 479 

connection with the consideration of a case before the Board; and  480 

 481 

9) Any prohibited ex parte communications. [5 ILCS 100/10-35(a)] 482 

 483 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 484 

 485 

SUBPART C:  APPEALS TO THE BOARD BY APPELLANTS 486 

 487 

Section 395.301  Service of Documents  488 

 489 

All initial pleadingsInitial Pleadings and all documents in connection with any hearing before the 490 

Board under this Subpart shall be served by the party filing the document on the Board, the 491 

Approving Authority, the appellantAffordable Housing Developer and all other parties to the 492 

proceedings.  Service of any document upon any party may be made personally, by certified or 493 

registered mail with return receipt signed by the person or their registered agent, or by private 494 

delivery service.  If service is made by United States mail, service shall be presumed complete 3 495 

days after mailing, if proof of service shows the document was properly addressed.  This 496 

presumption may be overcome by the addressee with evidence establishing that the document 497 

was not delivered or delivered at a later date.  A party's failure to accept or claim a document 498 

served by mail shall not be grounds for overcoming the presumption.  Proof of service shall be 499 

made by affidavit of the person making personal service that includes the name and address of 500 

the party served and the date and manner of service, or by a properly executed registered or 501 

certified mail receipt.   502 

 503 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 504 

 505 

Section 395.305  Initial Pleadings by AppellantsAffordable Housing Developers 506 

 507 

AppellantsAffordable Housing Developers must submit written initial pleadingsInitial Pleadings 508 

to the Board and must serve written initial pleadingsInitial Pleadings on the Approving Authority 509 

and all other parties within 45 daysDays after the final action or decision of an Approving 510 

Authority to deny an application for an Affordable Housing Development.  In the case of Local 511 

Governments that are determined by IHDA under Section 20 of the Act to be a Non-Exempt 512 

Local Government for the first time based on the recalculation of the United States Census 513 

Bureau data after January 1, 2024, no Appellant shall appeal to the Board until 6 months after 514 

the Local Government has been notified of its non-exempt status. [310 ILCS 67/30] In the case of 515 
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Local Governments that are determined by IHDA to be a Non-Exempt Local Government for the 516 

first time after August 9, 2013, no Affordable Housing Developer shall appeal to the Board until 517 

60 months after the Local Government has been notified of its non-exempt status.  An initial 518 

pleadingInitial Pleading may be submitted to the Board electronically by submitting an email to 519 

legalnotices@ihda.orgin paper form or on compact disc.  An initial pleadingInitial Pleading shall 520 

contain 3 copies of the following: 521 

 522 

a) a clear and concise statement of the prior proceedings before all Approving 523 

Authorities, including the date of notice of the decision the appellantAffordable 524 

Housing Developer is appealing;   525 

 526 

b) a clear and concise statement of the appellant'sAffordable Housing Developer's 527 

objections to the Approving Authority's decision, indicating why the 528 

appellantAffordable Housing Developer believes the application to develop 529 

Affordable Housing was unfairly denied, which may include an appeal of IHDA's 530 

determination of the exempt status of the Local Government as set forth in 531 

Section 395.401, or what conditions, if any, were imposed that the 532 

appellantAffordable Housing Developer believes were unreasonable; 533 

 534 

c) a clear and concise statement setting forth the relief sought; 535 

 536 

d) the complete name and address of the appellantAffordable Housing Developer for 537 

the purpose of service of papers in connection with the appeal; 538 

 539 

e) the name and address of the attorney or attorneys representing the 540 

appellantAffordable Housing Developer, if any; and 541 

 542 

f) a complete copy of the application for the Affordable Housing Development, as it 543 

was submitted to the Approving Authority, including sufficient information to 544 

determine whether the proposal that is the subject of the appeal is Affordable 545 

Housing. 546 

 547 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 548 

 549 

Section 395.306  Notice of Appeal 550 

 551 

a) Within 5 daysDays after the Board has received the initial pleadingInitial 552 

Pleading filed by the appellantAffordable Housing Developer, the Board shall 553 

send a noticeNotice of appealAppeal and a courtesy copy of the initial 554 

pleadingInitial Pleading to the Approving Authority identified in the initial 555 

pleadingInitial Pleading.  556 

 557 
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b) Upon receipt, the Approving Authority shall post the noticeNotice of 558 

appealAppeal in the Approving Authority's office and on the Approving 559 

Authority's website.  The Approving Authority shall continue to post the 560 

noticeNotice of appealAppeal for a period of not less than 10 daysDays.  If the 561 

Approving Authority fails or neglects to post the noticeNotice of appealAppeal in 562 

the Approving Authority's office or on the Approving Authority's website, the 563 

appeal shall proceed and shall not be impaired. 564 

 565 

c) A noticeNotice of appealAppeal shall include the following: 566 

  567 

1) the time, place and nature of the appeal; 568 

 569 

2) the legal authority and jurisdiction under which the hearing is to be held;  570 

 571 

3) a reference to the particular Section of the Act involved; 572 

 573 

4) the consequences of a failure to respond and the official file or other 574 

reference number; and 575 

 576 

5) the name and mailing address of the Board and all parties. 577 

 578 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 579 

 580 

Section 395.307  Dismissal before Hearing  581 

 582 

a) Within 10 daysDays after receipt of the noticeNotice of appealAppeal from the 583 

Board, the Approving Authority may file a motion to dismiss the appeal under the 584 

following circumstances: 585 

 586 

1) pursuant to Section 20(c) of the Act, the Local Government was 587 

determined to be exempt pursuant to Section 20 of the Act in the year in 588 

which the appeal was filed. If applicable, the Local Government shall 589 

address any allegations by the appellantAffordable Housing Developer, 590 

pursuant to Section 395.401, that the determination the Local Government 591 

is exempt from the Act is incorrect; or 592 

 593 

2) pursuant to Section 30(d) of the Act, the Local Government has adopted 594 

an Affordable Housing Plan, has submitted that plan to IHDA within the 595 

required time frame, and has submitted documentation to IHDA that 596 

evidences the Local Government has met its goal pursuant to Section 597 

25(b)(viiv) of the Act, subject to the written approval of IHDA in its 598 

discretion; or 599 

 600 
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3) pursuant to Section 30(e) of the Act, the denial is based upon non-601 

appealable local government requirementsNon-Appealable Local 602 

Government Requirements. 603 

 604 

b) A motion to dismiss before a hearing shall include the following: 605 

 606 

1) a statement explaining why the appeal should be dismissed; and 607 

 608 

2) if appropriate, any documents or material supporting the claim. 609 

 610 

c) On the same day that the Approving Authority files a motion to dismiss with the 611 

Board, the Approving Authority shall serve a complete copy of the motion to 612 

dismiss on the Affordable Housing Developer and any other parties at the address 613 

or addresses specified in the initial pleadingInitial Pleading. 614 

 615 

d) If the Approving Authority files a motion to dismiss prior to the hearing, the 616 

Affordable Housing Developer may file a rebuttal within 10 daysDays after the 617 

filing of the motion to dismiss, rebutting any of the claims made in the Approving 618 

Authority's motion to dismiss. 619 

 620 

e) The Board shall decide the appellant'sAffordable Housing Developer's rebuttal on 621 

the merits.  If the Board determines that the appellantAffordable Housing 622 

Developer has successfully rebutted the claims made in the Approving Authority's 623 

motion to dismiss, the Board shall deny the motion to dismiss and the issues 624 

raised in the motion to dismiss and the response shall be questions of fact to be 625 

resolved as part of the appeals process; otherwise, the Board may dismiss the 626 

appeal and, if dismissed, the Approving Authority shall not be required to file a 627 

replyReply. 628 

 629 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 630 

 631 

Section 395.308  Reply to the Initial Pleading by Approving Authority 632 

 633 

a) If an appeal is not dismissed before the hearing pursuant to Section 395.307, 634 

within 15 daysDays after the Board's decision to deny the motion to dismiss, the 635 

Approving Authority shall file a replyReply to the initial pleadingInitial Pleading 636 

with the Board and shall provide a copy of the replyReply to the initial 637 

pleadingInitial Pleading to the appellantAffordable Housing Developer and all 638 

other parties.  If no motion to dismiss is filed, the Approving Authority shall file a 639 

replyReply to the initial pleadingInitial Pleading with the Board and shall provide 640 

a copy of the replyReply to the initial pleadingInitial Pleading to the 641 

appellantAffordable Housing Developer and all other parties within 15 daysDays 642 

after the notice of appealNotice of Appeal. 643 
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 644 

b) The replyReply to the initial pleadingInitial Pleading shall include the following: 645 

 646 

1) a statement explaining why the application that is the subject of the appeal 647 

was denied or conditions were applied, which may include an appeal of 648 

IHDA's determination of the non-exempt status of the Local Government 649 

under the Act as set forth in Section 395.401. If the Approving Authority 650 

denied an application or imposed conditions because it concluded that the 651 

Affordable Housing Developer did not comply with all Non-Appealable 652 

Local Government Requirements, the replyReply to the initial 653 

pleadingInitial Pleading must specify the requirements that justify the 654 

denial or the imposition of changes;  655 

 656 

2) a record of the vote on the Affordable Housing Developer's application 657 

that is the subject of the appeal; and 658 

 659 

3) any findings of fact related to the application; and. 660 

 661 

4) a statement clarifying which local, state, or federal law, if any, the Local 662 

Government relied upon as a basis for denying, or applying conditions to 663 

the application that is the subject of the appeal. 664 

 665 

c) The failure to file a replyReply to the initial pleadingInitial Pleading shall be 666 

deemed a general denial of matters asserted in the initial pleadingInitial Pleading 667 

and a waiver of all affirmative defenses. 668 

 669 

d) A party may participate in the hearing without forfeiting any jurisdictional 670 

objection, if the objection is made within 15 daysDays after receipt of the 671 

noticeNotice of appealAppeal. Any party may file a response to the objection 672 

within 15 daysDays after service. 673 

 674 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 675 

 676 

Section 395.310  Conduct of Hearings 677 

 678 

a) Hearings may begin within 45 daysDays after the initial pleadingInitial Pleading 679 

is filed, unless the Board determines that a settlement conference is underway and 680 

is likely to resolve the matters in dispute to the satisfaction of both parties. 681 

 682 

b) The appellantAffordable Housing Developer shall present its case first, followed 683 

by questions from the Board. 684 

 685 
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c) The Approving Authority shall present its case second, followed by questions 686 

from the Board. 687 

 688 

d) In the event that a Local Government's exempt or non-exempt status under the 689 

Act is appealed and the issue has not been disposed of by motion of either of the 690 

parties, then, pursuant to Section 395.401, IHDA shall produce all written 691 

guidance and any other relevant materials regarding the Local Government's 692 

exempt or non-exempt status for the Board's review. 693 

 694 

e) With respect to Non-Appealable Local Government Requirements, if there is 695 

disagreement between the Approving Authority and the appellantAffordable 696 

Housing Developer as to whether a particular requirement is a Non-Appealable 697 

Local Government Requirement, the Board may make that determination based 698 

on whether the specific requirement in question meets the statutory definition of 699 

Non-Appealable Local Government Requirements. 700 

 701 

f) Both parties shall be permitted to cross-examine witnesses; however, the scope of 702 

any such cross-examination shall be limited to the scope of the direct 703 

examination. 704 

 705 

g) Both parties shall be permitted to make closing statements; closing statements 706 

shall not include facts not previously introduced. 707 

 708 

h) The Board, upon motion of any Member or on the motion of a party, may amend 709 

a complaint to conform to the evidence presented in the hearing or to include 710 

uncharged allegations supported by the evidence at any time prior to the issuance 711 

of the Board's decision and order. 712 

 713 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 714 

 715 

Section 395.313  Evidence 716 

 717 

a) A party shall be entitled to present its case by testimonial or documentary 718 

evidence, to submit rebuttal evidence, and to conduct cross-examination as may 719 

be required for a full and fair disclosure of facts. [5 ILCS 100/10-40(b)] 720 

Testimonial evidence shall be taken only on oath or affirmation.  Any cross-721 

examination shall be limited to the scope of the direct examination. 722 

 723 

b) The rules of evidence and privilege that apply in civil cases in Illinois circuit 724 

courts shall be followed.  However, evidence not admissible under those rules 725 

may be admitted (unless precluded by statute) if it is of a type commonly relied 726 

upon by reasonably prudent men in the conduct of their affairs.The rules of 727 

evidence and privilege that apply in civil cases in Illinois circuit courts shall be 728 
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followed.  However, evidence not admissible under those rules may be admitted 729 

(unless precluded by statute) if it is of a type commonly relied upon by reasonably 730 

prudent men in the conduct of their affairs.  [5 ILCS 100/10-40(a)]   731 

 732 

c) The ChairpersonChairman shall have the discretion to determine whether 733 

evidence being offered is reliable and whether the evidence should be admitted.  734 

The ChairpersonChairman may exclude evidence that is irrelevant, immaterial or 735 

unduly repetitious. (See 5 ILCS 100/10-40(a).)  736 

 737 

d) Subject to the requirements of this Subpart, when a hearing will be expedited and 738 

the interest of the parties will not be prejudiced, the ChairpersonChairman may 739 

allow evidence to be received in written form. [5 ILCS 100/10-40(a)] 740 

 741 

e) If a party objects to the admission or rejection of any evidence or to the limitation 742 

to the scope of any examination or cross-examination, or to the failure to limit 743 

that scope, that party shall state briefly the grounds for the objection.  Rulings on 744 

all objections shall appear in the record.     745 

 746 

f) Official Notice:  Official notice may be taken of any material fact not appearing in 747 

evidence in the record if the circuit courts of this State could take judicial notice 748 

of the fact.  In addition, notice may be taken of generally recognized technical or 749 

scientific facts within the Board's specialized knowledge.  Parties shall be notified 750 

either before or during the hearing of the material noticed, including any 751 

memoranda or data prepared by IHDA staff, and the parties shall be afforded an 752 

opportunity to contest the facts noticed.  The experience, technical competence 753 

and specialized knowledge of the Board and IHDA may be utilized in the 754 

evaluation of the evidence. [5 ILCS 100/10-40(c)] 755 

 756 

g) Types of Evidence:  The Board shall hear evidence only as to matters actually in 757 

dispute.  Factual areas in which evidence may be heard if it is relevant to issues in 758 

dispute include, but are not limited to, the following: 759 

 760 

1) Healthhealth, safety and the environment; 761 

 762 

A) structural soundness of the proposed buildings; 763 

 764 

B) adequacy of sewage arrangements; 765 

 766 

C) adequacy of water drainage arrangements; 767 

 768 

D) adequacy of fire protection; 769 

 770 
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E) adequacy of the Affordable Housing Developer's proposed 771 

arrangements for dealing with traffic circulation within the site, 772 

and feasibility of arrangements that could be made by the Local 773 

Government for dealing with traffic generated by the proposed 774 

housing on adjacent streets; 775 

 776 

F) proximity of the proposed site to airports, industrial activities or 777 

other activities that may affect the health and safety of the 778 

occupants of the proposed housing;  779 

 780 

2) Sitesite and building design; 781 

 782 

A) height, bulk and placement of the proposed housing; 783 

 784 

B) physical characteristics of the proposed housing; 785 

 786 

C) height, bulk and placement of surrounding structures and 787 

improvements; 788 

 789 

D) physical characteristics of the surrounding land; 790 

 791 

E) adequacy of parking arrangements; 792 

 793 

F) adequacy of open areas, including outdoor recreational areas, 794 

proposed within the building site; 795 

 796 

3) Openopen space; 797 

 798 

A) availability of existing open spaces in the Local Government; 799 

 800 

B) current and projected utilization of existing open spaces and 801 

consequent need, if any, for additional open spaces, by the Local 802 

Government's population, including occupants of the proposed 803 

housing; 804 

 805 

C) relationship of the proposed site to any Local Government open 806 

space or outdoor recreation plan officially adopted by the 807 

applicable corporate authorities of the Local Government, and to 808 

any official actions to preserve open spaces taken with respect to 809 

the proposed site by the Local Government prior to the date of the 810 

Affordable Housing Developer's initial submission; the inclusion 811 

of the proposed site in the open space or outdoor recreation plan 812 

shall create a presumption that the site is needed to preserve open 813 
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spaces unless the appellantAffordable Housing Developer 814 

produces evidence to the contrary; 815 

 816 

D) relationship of the proposed site to any regional open space plan 817 

prepared by the applicable regional planning agency; 818 

 819 

E) current use of the proposed site and of land adjacent to the 820 

proposed site;  821 

 822 

F) inventory of site suitable for use as open spaces, and available for 823 

acquisition or other legal restriction as open spaces, in the Local 824 

Government, provided that the Board shall admit no evidence of 825 

any open space plan adopted only by the local conservation 826 

commission or other local body but not officially adopted by the 827 

planning board/commission; 828 

 829 

4) Municipalmunicipal planning; 830 

 831 

A) a Local Government's master plan, comprehensive plan or 832 

community development plan; and 833 

 834 

B) the results of the Local Government's efforts to implement those 835 

plans; 836 

 837 

5) The uniform application, or lack thereof, of any impact fees, building 838 

permit fees and any other local fees. 839 

 840 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 841 

 842 

Section 395.314  Appellant'sAffordable Housing Developer's Burden of Proof 843 

 844 

a) Denial: Pursuant to Section 30(c) of the Act, in the case of a denial of an 845 

Affordable Housing Developer's application, the appellantAffordable Housing 846 

Developer bears the burden of demonstrating that the Approving Authority 847 

unfairly denied approval of the Affordable Housing Development.  To meet this 848 

burden, the appellantdeveloper must prove that it is an Affordable Housing 849 

Developer and has proposed an Affordable Housing Development, or is a person 850 

who would be eligible to apply for residency in the proposed Affordable Housing 851 

Development, or is a housing organization whose geographic focus area includes 852 

the municipality, or county if in an unincorporated area, where the proposed 853 

Affordable Development is located. In addition, the appellantAffordable Housing 854 

Developer shall demonstrate that: 855 

 856 
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1) the proposed Affordable Housing Development complies with all Non-857 

Appealable Local Government Requirements and all relevant federal and 858 

State statutes and regulations. The appellantAffordable Housing 859 

Developer must prove these elements with respect to only those aspects of 860 

the project that are in dispute; or 861 

 862 

2) Non-Appealable Local Government Requirements or federal or State 863 

statutes or regulations have been applied differently to proposals that do 864 

not include Affordable Housing; or 865 

 866 

3) the Approving Authority has a pattern of denying applications to develop 867 

Affordable Housing; or 868 

 869 

4) the Approving Authority changed the zoning of an area regarding a 870 

specific Affordable Housing Development that, but for the change in 871 

zoning, is otherwise able to proceed, or has a pattern of changing zoning 872 

of an area in regards to Affordable Housing Developments that, but for the 873 

change in zoning, are otherwise able to proceed; or 874 

 875 

5) the Approving Authority unreasonably or intentionally delayed its 876 

decision regarding a specific Affordable Housing Development that, but 877 

for the lack of timely decision by the Approving Authority, is otherwise 878 

able to proceed, or has a pattern of unreasonably or intentionally delaying 879 

its decisions on applications for Affordable Housing Developments that, 880 

but for the lack of timely decisions of the Approving Authority, are 881 

otherwise able to proceed; or 882 

 883 

6) IHDA's determination that the Local Government is exempt from the Act 884 

is incorrect based on the counting protocols set forth in Section 20 of the 885 

Act and any written guidance published by IHDA; or 886 

 887 

7) the denial of the application for the Affordable Housing Development was 888 

unfair because it otherwise inhibits the construction of Affordable 889 

Housing. 890 

 891 

b) Approval with Conditions: Pursuant to Section 30(c) of the Act, in the case of an 892 

approval with conditions, the appellantAffordable Housing Developer bears the 893 

burden of demonstrating that the Approving Authority imposed unreasonable 894 

conditions on the proposed Affordable Housing Development.  To meet this 895 

burden, the Affordable Housing Developer must prove the developer is an 896 

Affordable Housing Developer that has proposed an Affordable Housing 897 

Development. The appellantAffordable Housing Developer shall also 898 

demonstrate: 899 
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 900 

1) the Approving Authority has generally not imposed unreasonable 901 

conditions on similar developments; or 902 

 903 

2) the conditions are not necessary to further the asserted Approving 904 

Authority interest; or 905 

 906 

3) less costly conditions can be imposed on the proposed Affordable Housing 907 

Development that sufficiently address the asserted Approving Authority's 908 

interest. 909 

 910 

c) The failure of a Local Government to submit an Affordable Housing Plan as set 911 

forth in Section 25 of the Act shall not prevent an appellantAffordable Housing 912 

Developer from filing an appeal with the Board.  The Board may take into 913 

consideration the failure to submit an Affordable Housing Plan in connection with 914 

any appeal before the Board. 915 

 916 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 917 

 918 

Section 395.317  Enforcement 919 

 920 

a) The Board shall immediately notify the parties of its decision by delivering the 921 

decision at the hearing, or by certified or registered mail with return receipt signed 922 

by the person or the person'shis or her registered agent, or by private delivery 923 

service.   924 

 925 

b) In cases in which the appellantAffordable Housing Developer has met its burden 926 

of proof as set forth in Section 395.314, the Approving Authority shall carry out 927 

the decision and order of the Board within 30 daysDays after the Board's decision. 928 

However, if the Approving Authority can demonstrate that a longer time period is 929 

necessary, the Board shall consider a longer time period to carry out the decision 930 

of the Board so long as the Approving Authority began to carry out the Board's 931 

decision within the initial 30 dayDay period.   932 

 933 

c) The decision and order of the Board are binding on all parties. The Board can 934 

interpret or clarify its decision or order for the purposes of resolving any 935 

procedural ambiguities or disputes that may arise. 936 

 937 

d) If the Approving Authority does not carry out the decision and order of the Board 938 

within the time limits prescribed in Section 395.317(b), the Board may seek 939 

representation by the Attorney General's office, pursuant to the Attorney General 940 

Act [15 ILCS 205], and may file a complaint in the circuit court for the district in 941 

which the Approving Authority subject to the appeal is located.   942 
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 943 

e) If the Approving Authority does not carry out the decision and order of the Board 944 

within the time limits prescribed in Section 395.317(b), the appellantAffordable 945 

Housing Developer may seek legal representation and file a complaint in the 946 

circuit court for the district in which the Approving Authority subject to the 947 

appeal is located.   948 

 949 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 950 

 951 

SUBPART D:  APPEALS OF LOCAL GOVERNMENT EXEMPT STATUS 952 

 953 

Section 395.401  Appeals of IHDA's Determination of a Local Government's Exempt Status 954 

 955 

In connection with an appeal under Subpart C, a Local Government or an appellantAffordable 956 

Housing Developer may appeal IHDA's determination of the Local Government's exempt or 957 

non-exempt status under the Act to the extent that the appealing party can demonstrate that 958 

IHDA's determination was not made in accordance with the counting protocols set forth in 959 

Section 20 of the Act and any written guidance published by IHDA.  The parties shall introduce 960 

evidence to support their positions consistent with the requirements of Subpart C.  IHDA shall 961 

produce all written guidance and any other relevant materials regarding the Local Government's 962 

exempt or non-exempt status for the Board's review.  The Board shall review the evidence 963 

provided by the parties and by IHDA and shall issue its decision on the matter in connection with 964 

the appeal filed under Subpart C.  The Board may decide the matter during motion practice 965 

before the Board or during the hearing. 966 

 967 

(Source:  Amended at 50 Ill. Reg. ______, effective ____________) 968 


