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AN ACT in relation to tobacco product manufacturers.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the
Tobacco Products Manufacturers' Escrow Enforcenent Act of

2003.

Section 5. Findings; purpose. The General Assenbly finds
that violations of the Tobacco Product Manufacturers' Escrow
Act threaten the integrity of the tobacco Master Settlenent
Agreenent, the fiscal soundness of the State, and the public
health. The General Assenbly finds that enacting procedural
enhancenent s will help prevent violations and aid the
enforcenment of the Tobacco Product Manufacturers' Escrow Act
and thereby safeguard the Master Settlenent Agreenent, the
fiscal soundness of the State, and the public health. The
provisions of this Act are not intended to and shall not be
interpreted to anend the Tobacco Product Mnufacturers

Escrow Act.

Section 10. Definitions. As used in this Act:

"Brand famly" neans all styles of cigarettes sold under
the sanme trade mark and differentiated from one another by
means of additional nodifiers or descriptors, including, but
not limted to, nenthol, lights, kings, and 100s and i ncl udes
any brand nane (alone or in conjunction with any other word)
trademark, |ogo, synbol, notto, selling nmessage, recognizable
pattern of colors, or any other indicia of pr oduct
identification identical or simlar to, or identifiable wth,
a previously known brand of cigarettes.

"Cigarette" has the sanme neaning in Section 10 of the

Escrow Act.
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"Director"” nmeans the Director of Revenue.

"Distributor” has the sanme neaning prescribed in Section
1 of the G garette Tax Act, Section 1 of the Cgarette Use
Tax Act, and, in addition, means a distributor of
roll-your-own tobacco in accordance with Section 10-5 of the
Tobacco Products Tax Act of 1995, as appropriate.

"Escrow Act" means the Tobacco Product Manufacturers

Escrow Act.
"Non-participating manuf acturer™ means any Tobacco
Pr oduct Manuf act ur er t hat IS not a partici pating

manuf act urer .

"Participating manufacturer" has the neaning given that
termin Section II1(jj) of the Master Settlenent Agreenent and
all amendnents thereto.

"Qualified escrow fund" has the sane neaning as that term
is defined in Section 10 of the Escrow Act.

"Tobacco product manufacturer” has the sanme neaning as
that termis defined in Section 10 of the Escrow Act.

"Units sold" has the sane neaning as that termis defined

in Section 10 of the Escrow Act.

Section 15. Certifications; directory; tax stanps.

(a) Every tobacco product nmanufacturer whose cigarettes
are sold in this State whether directly or through a
di stri butor, retailer, or simlar i nternmedi ary or
internmediaries shall execute and deliver on a form prescribed
by the Attorney General a certification to the Attorney
Ceneral, no later than the thirtieth day of April each vyear,
certifying under penalty of perjury that, as of the date of
the certification, the tobacco product manufacturer either:
(i) is a participating manufacturer and has generally
performed its financial obligations under t he Mast er
Settlement Agreenent; or (ii) is in full conpliance with the

Escrow Act, including all quarterly installnment paynents.
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(1) A participating manufacturer shall include in
its certification a list of its brand famlies. The

partici pating manufacturer shall update the list 30 days
prior to any addition to or nodification of its brand
famlies by executing and delivering a supplenental
certification to the Attorney Ceneral.

(2) A non-participating manufacturer shall include
in its certification a conplete list of all of its brand
famlies: (i) separately listing brand famlies of
cigarettes and the nunber of units sold for each brand
famly that were sold in the State during the preceding
cal endar year; (ii) listing all of its brand famlies
t hat have been sold in the State at any tinme during the
current calendar vyear; (iii) indicating by an asteri sk,
any brand famly sold in the State during the preceding
cal endar year that is no |onger being sold in the State
as of the date of the certification; and (iv) identifying
by nanme and address any ot her manufacturer of the brand
famlies in t he pr ecedi ng cal endar year. The
non-participating manufacturer shall update the |list 30
days prior to any addition to or nodification of its
brand famlies by executing and delivering a suppl enental
certification to the Attorney Ceneral.

(3) In t he case of a non-participating
manuf acturer, the certification shall further certify:

(A) that the non-participating manufacturer is
registered to do business in this State or has
appoi nted a resident agent for service of process
and provided notice thereof as required by item 4 of
subsection (a) of this Section

(B) that the non-participating manufacturer
has (i) established and continues to maintain a
qualified escrow fund as that term is defined in

Section 10 of the Escrow Act, and (ii) executed a
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qualified escrow agreenent that has been reviewed
and approved by the Attorney General and that
governs the qualified escrow fund,

(© that the non-participating manufacturer is
in full conpliance with the Escrow Act and this Act,
and any regul ati ons pronul gat ed pursuant thereto;

(D) the nane, address and tel ephone nunber of
t he financi al institution wher e t he
non-participating manufacturer has established the
qualified escrow fund required pursuant to Section
15 of the Escrow Act and all regul ati ons promul gat ed
t her et o;

(E) the account nunber of the qualified escrow
fund and sub-account nunber for this State;

(F) the anmount t he non-participating
manuf acturer placed in the fund for cigarettes sold
in the State during the preceding cal endar year,
i ncludi ng the dates and anount of each deposit, and
such evidence or verification as nmay be deened
necessary by the Attorney General to confirm the
f oregoi ng; and

(G the anpbunts of and dates of any w t hdrawal
or transfer of f unds t he non-participating
manuf acturer rmade at any tine fromthe fund or from
any other qualified escrow fund into which it ever
made escrow paynments pursuant to Section 15 of the
Escrow Act and all regul ations promul gated thereto.
(4) A tobacco product manufacturer may not include

a brand famly inits certification unless: (i) in the
case of a participating manufacturer, the participating
manuf acturer affirns that the brand famly is to be
deened to be its cigarettes for purposes of calculating
its paynents wunder the master settlenment agreenent for

the rel evant year, in the volune and shares determ ned
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pursuant to the nmaster settlenent agreenent; and (ii) in

the case of a non-participating manuf act ur er, t he

non-participating manufacturer affirns that the brand
famly is to be deened to be its cigarettes for purposes
of Section 15 of the Escrow Act.

Nothing in this Section shall be construed as
limting or otherwse affecting the State's right to
mai ntain that a brand famly constitutes cigarettes of a
different tobacco product manufacturer for purposes of
cal culating paynents under t he mast er settl enment
agreenent or for purposes of Section 15 of the Escrow
Act .

(5) The t obacco pr oduct manuf acturers shal
mai ntain all invoices and docunentation of sales and
other information relied wupon for certification for a
period of 5 years, unless otherwise required by law to
mai ntain themfor a greater period of tine.

(b) Not Ilater than 6 nonths after the effective date of
this Act, the Attorney General shall develop and nmake
avai l abl e for public inspection, through publishing on its
websi t e, a directory listing al | t obacco pr oduct
manuf acturers that have provided current and accurate
certifications conformng to the requirenments of subsection
(a) of Section 15 and all brand famlies that are listed in
the certifications, except for the follow ng:

(1) The Attorney General shall not include or
retain in the directory the nanme or brand famlies of any
non-participating manufacturer that fails to provide the
required certification or whose certification t he
Attorney General determnes is not in conpliance with
subsections (a)(2) or (a)(3) of Section 15, unless the
Attorney General has determned that the violation has
been cured to the satisfaction of the Attorney General.

(2) Neither a tobacco product manufacturer nor
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brand famly shall be included or retained in the

directory if the Attorney Ceneral concludes that: (i) 1in

the case of a non-participating manufacturer all escrow
paynments required pursuant to Section 15 of the Escrow

Act for any period for any brand fam |y, whether or not

listed by the non-participating manufacturer, have not

been fully paid into a qualified escrow fund governed by

a qualified escrow agreenent that has been approved by

the Attorney GCeneral; or (ii) all outstanding final

judgnents, including interest thereon, for violations of

Section 15 of the Escrow Act have not been fully

satisfied for that brand fam |y and manufacturer.

(c) The Attorney Ceneral shall update the directory as
necessary in order to correct mstakes and to add or renpve a
t obacco product manufacturer or brand famlies to keep the
directory in conformty wth the requirenments of this Act.

(d) Every distributor shall provide and wupdate as
necessary an electronic nmail address to the Attorney Ceneral
for the purpose of receiving any notifications as may be
required by this Act.

(e) It shall be unlawful for any person: (i) to affix a
stanp to a package or other container of cigarettes of a
t obacco product manufacturer or brand famly not included in
the directory or to sell, offer, or possess for sale in this
State; or (ii) inport for personal consunption in this State,
cigarettes of a tobacco product manufacturer or brand famly

not included in the directory.

Section 20. Agent for service of process.

(a) Any non-r esi dent or foreign non-participating
manuf acturer that has not registered to do business in this
State as a foreign corporation or business entity shall, as a
condition precedent to having its brand famlies |listed or

retained in the directory, appoint and continually engage
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w thout interruption the services of an agent in this State
to act as agent for the service of process on whom al
process, and any action or proceedi ng against it concerning
or arising out of the enforcenent of this Act and the Escrow
Act, may be served in any manner authorized by law. The
service shall constitute |egal and valid service of process
on the non-participating manufacturer. The non-participating
manuf acturer shall provide the nane, address, phone nunber,
and proof of the appointnent and availability of the agent to
and to the satisfaction of the Director and Attorney General.

(b) The non-participating manufacturer shall provide
notice to the Director and Attorney General 30 cal endar days
prior to termnation of the authority of an agent and shal
further provide proof to the satisfaction of the Attorney
General of the appointnment of a new agent no less than 5
cal endar days prior to the termnation of an existing agent
appointnment. In the event an agent termnates an agency
appoi ntment, the non-participating manufacturer shall notify
the Director and Attorney CGeneral of the termnation within 5
cal endar days and shall include proof to the satisfaction of
the Attorney Ceneral of the appointnent of a new agent.

(c) Any non-participating manufacturer whose products
are sold in this State, w thout appointing or designating an
agent as herein required shall be deened to have appointed
the Secretary of State as the agent and may be proceeded
against in courts of this State by service of process upon
the Secretary of State; however, the appointnent of the
Secretary of State as an agent shall not satisfy the
condition precedent to having its brand famlies |listed or

retained in the directory.

Section 25. Reporting of i nformation; escr ow
i nstal | nents.

(a) Not later than 20 days after the end of each
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cal endar quarter, and nore frequently if so directed by the
Attorney General, each di stri butor shal | subm t t he
information as the Attorney General requires to facilitate
conpliance with this Act, including, but not limted to, a
list by brand famly of the total nunber of cigarettes or in
the case of roll-your-own, the equivalent stick count for
which the distributor affixed stanps during the previous
cal endar quarter or otherwise paid the tax due for these
cigarettes. The di stri butor shall maintain, and nmake
available to the Attorney Ceneral, al | I nvoi ces and
docunentation of sales of all non-participating manufacturer
cigarettes and any other information relied upon in reporting
to the Attorney CGeneral for a period of 5 years.

(b) The Drector is authorized to disclose to the
Attorney Ceneral any information received under this Act and
requested by the Attorney General for purposes of determ ning
conpliance wth and enforcing the provisions of this Act. The
Director and Attorney General shall share with each other the
information received under this Act, and my share the
information with other federal, State, or |ocal agencies only
for purposes of enforcenent of this Act, the Escrow Act, or
correspondi ng | aws of other states.

(c) The Attorney General may require at any tinme, from
the non-participating manufacturer, proof fromthe financial
institution in which the manufacturer has established a
qualified escrow fund for the purpose of conpliance with the
Escrow Act of the anount of noney in the fund being held on
behal f of the State and the dates of deposits, and listing
the anmpbunts of all withdrawals fromthe fund and the dates
t her eof .

(d) In addition to the information required to be
submtted pursuant to this Act, the Attorney General may
require a distributor or tobacco product nmanufacturer to

submt any additional information including, but not Ilimted
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to, sanples of the packaging or |abeling of each brand
famly, as is necessary to enable the Attorney General to
determ ne whether a tobacco product nmanufacturer is in
conpliance with this Act.

(e) To pronmote conpliance wth the provisions of this
Act, the Attorney GCeneral may promul gat e regul ati ons
requiring a tobacco product manufacturer subject to the
requi renents of subsection (a)(2) of Section 15 to nake the
escrow deposits required in quarterly installnments during the
year in which the sales covered by the deposits are made. The
Att or ney General may require production of information
sufficient to enable the Attorney General to determne the

adequacy of the anpbunt of the installnent deposit.

Section 30. Penalties and other renedies.

(a) In addition to or in lieu of any other civil or
crimnal remedy provided by |law, upon a determ nation that a
distributor has violated subsection (c) of Section 15 or any
regul ati on adopted pursuant thereto, the Director may revoke
or suspend the |I|icense of any stanping agent in the manner
provi ded by Section 6 of the G garette Tax Act, Section 6 of
the Cigarette Use Tax Act, or Section 10-25 of the Tobacco
Products Tax Act of 1995, as appropriate. Each stanp affixed
and each offer to sell cigarettes in violation of subsection
(c) of Section 15 shall constitute a separate violation. For
each violation, the Director may al so i npose a civil penalty
in an anobunt not to exceed the greater of 500% of the retai
value of the cigarettes sold or $5,000 upon a determ nation
of violation of subsection (c) of Section 15 or any
regul ati ons adopted pursuant thereto.

(b) Any cigarettes that have been sold, offered for
sal e, or possessed for sale in this State, or inported for
personal consunption in this State in violation of subsection

(c) of Section 15 shall be subject to seizure and forfeiture
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as provided in Sections 18, 18a, and 20 of the Cigarette Tax
Act and Sections 24, 25, 25a and 26 of the Cigarette Use Tax
Act, and all cigarettes so seized and forfeited shall be
destroyed and not resold.

(c) The Attorney GCeneral my seek an injunction to
restrain a threatened or actual violation of subsection (c)
of Section 15, subsection (a) of Section 25, or subsection
(d) of Section 25 by a stanmping agent and to conpel the
stanpi ng agent to conply with such subsections. In any action
brought pursuant to this Section, the State shall be entitled
to recover the costs of investigation, costs of the action,
and reasonabl e attorney fees.

(d) It shall be unlawful for a person to: (i) sell or
distribute cigarettes; or (ii) acquire, hold, own, possess,
transport, inport, or cause to be inported cigarettes that
t he person knows or should know are intended for distribution
or sale in the State in violation of subsection (c) of
Section 15. A violation of this Section shall be a Cdass 2
f el ony.

(e) A person who violates subsection (c) of Section 15
engages in an wunfair and deceptive trade practice in

violation of the Uniform Deceptive Trade Practices Act.

Section 35. M scell aneous provisions.

(a) A determnation of the Attorney CGeneral to not I|ist
or to renove fromthe directory a brand famly or tobacco
product manufacturer shall be subject to review in the manner
prescri bed by rule.

(b) No person shall be issued a license or granted a
renewal of a license to act as a distributor wunless the
person has certified in witing, under penalty of perjury,
that the person will conply fully with this Act.

(c) The Attorney General may promul gate rules necessary

to effect the purposes of this Act.
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(d) In any action brought by the State to enforce this
Act, the State shall be entitled to recover the costs of
i nvestigation, expert witness fees, costs of the action, and
reasonabl e attorney fees.

(e) If a court determnes that a person has violated
this Act, the <court shall order any profits, gain, gross
recei pts, or other benefit fromthe violation to be disgorged
and paid to the General Revenue Fund.

(f) Unless otherw se expressly provided the renedies or
penalties provided by this Act are cunulative to each other
and to the renedies or penalties available wunder all other

laws of this State.

Section 40. Severability.

(a) If any provision of this Act or its application to
any person or circunstance is held invalid, the invalidity
does not affect other provisions or applications of this Act
that can be given effect without the invalid provision or
appl i cation.

(b) If a court of conpetent jurisdiction finds that the
provisions of this Act and of the Escrow Act <conflict and
cannot be harnonized, then the provisions of the Escrow Act
shal |l control

(c) |If any Section, subsection, subdivision, paragraph,
sentence, clause, or phrase of this Act (excluding the
anendatory provisions of Section 300) causes the Escrow Act
to no longer «constitute a qualifying or nodel statute, as
those terns are defined in the Master Settlenment Agreenent,

then that portion of this Act shall not be valid.

(30 ILCS 169/ Act rep.)
Section 200. The Tobacco Products Manufacturers' Escrow

Enforcenent Act is repeal ed.
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Section 300. The Tobacco Product WManufacturers' Escrow
Act is anended by changing Section 15 and by addi ng Section

20 as foll ows:

(30 ILCS 168/ 15)

Sec. 15. Requirenents.

(a) Any tobacco product manufacturer selling cigarettes
to consuners wthin the State of Illinois (whether directly
or through a distributor, retailer, or simlar internediary
or internediaries) after the effective date of this Act shal
do one of the follow ng:

(1) becone a participating manufacturer (as that
term is defined in Section 11(jj) of t he Mast er
Settl enent Agreenent) and general ly perform its
financial obligations under t he Mast er Settl enment
Agreenent; or

(2) (A) place into a qualified escrow fund by Apri

15 of +the year followng the year in question the

foll ow ng anobunts (as such anmounts are adjusted for

inflation):

(i) For 1999: $0. 0094241 per unit sold
after the effective date of this Act;

(ii) For 2000: $0.0104712 per unit sol d;

(ti1) For each of 2001 and 2002:
$0. 0136125 per unit sold;

(1v) For each of 2003 through 2006:
$0. 0167539 per unit sold;

(v) For each of 2007 and each year
thereafter: $0.0188482 per unit sold.
(B) A tobacco product manufacturer that places

funds into escrow pursuant to subdivision (a)(2)(A

shall receive the interest or other appreciation on

the funds as earned. The funds thensel ves shall be

released from escrow only under the foll ow ng
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ci rcunst ances:

(1) to pay a judgnent or settlenment on
any rel eased cl ai m brought agai nst the tobacco
pr oduct manuf acturer by the State or any
releasing party located or residing in the
State. Funds shall be released from escrow
under this subdivision (a)(2)(B)(i): (1) 1in
the order in which they were placed into
escrow, and (Il) only to the extent and at the
time necessary to make paynments required under
such judgnent or settlenent;

(ii) to the extent that a tobacco product
manuf act urer establishes that the amount it was

required to place into escrow on__account of

units sold in the State in a particular year

was greater t han t he Mast er Settl| enent

Agreement paynents, as deternined pursuant to

Section [IX(i) of that Agreenent, including

after final determination of all adjustnents,

t hat such manufacturer woul d have been required

to mke on account of such units sold the

St at e-s- al | ocabl e-share-of -t he--total - - payrents
t hat - sueh- ranuf act ur er - woul d- have- been- requi r ed
to---pake---tn---that--year--under--the--Mster
Set t | enent - Agr eenent - ( as- det er At ned- pursuant-to
Seetton--+X{t)(2)--of--the--Master---Sett!lenent
Agr eerrent ; - and- bef or e- any- of - t he- adf ust pnent s- or
of fsets--deseribed--in-Seetton-1 X{t){(3)-of-that
Agr eenent - ot her -t han-t he- 1 nfl att on- - Adj ust pent )
had it been a Participating Manufacturer, the
excess shall be released fromescrow and revert
back to such tobacco product manufacturer; or
(ti1) to the extent not released from

escrow under subdivisions (a)(2)(B)(i) or
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(a)(2)(B)(ii), funds shall be released from

escrow and revert back to such tobacco product

manuf acturer 25 years after the date on which

they were placed into escrow

(©) Each tobacco product manufacturer that
elects to place funds into escrow pursuant to this
subdivision (a)(2) shall annually certify to the
Attorney General that it is in conpliance with this
subdivision (a)(2). The Attorney General may bring
a civil action on behalf of the State of Illinois
agai nst any tobacco product manufacturer that fails
to place into escrow the funds required under this
subdi vi si on (a)(2). Any t obacco pr oduct
manufacturer that fails in any year to place into
escrow the funds required wunder this subdivision
(a)(2) shall

(i) be required within 15 days to place
such funds into escrow as shall bring it into
conpliance wwth this Section. The court, upon
a finding of a violation of this subdivision
(a)(2), may inpose a civil penalty to be paid
into the CGeneral Revenue Fund in an anount not
to exceed 5% of the anount inproperly wthheld
from escrow per day of the violation and in a
total anmount not to exceed 100% of the original
anmount inproperly w thheld from escrow,

(i1) in the case of a knowi ng violation,
be required within 15 days to place such funds
into escrow as shall bring it into conpliance
with this Section. The court, upon a finding
of a knowing violation of this subdivision
(a)(2), may inpose a civil penalty to be paid
into the General Revenue Fund in an anmount not

to exceed 15% of the anmount inproperly wthheld
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from escrow per day of the violation and in a
total amount not to exceed 300% of the original
anount inproperly withheld fromescrow, and

(tit) in the case of a second know ng
vi ol ati on, be pr ohi bi t ed from selling
cigarettes to consuners wthin the State of
I1linois (whet her directly or through a
distributor, retailer, or simlar internediary)
for a period not to exceed 2 years.

(b) Each failure to make an annual deposit required
under this Section shall constitute a separate violation. If
a tobacco product manufacturer is successfully prosecuted by
the Attorney CGeneral for a violation of subdivision (a)(2),
t he tobacco product manufacturer nust pay, in addition to any
fine inposed by a court, the State's costs and attorney's
fees incurred in the prosecution.

(Source: P.A 91-41, eff. 6-30-99.)

(30 I'LCS 168/ 20 new)

Sec. 20. If this amendatory Act of the 93rd GCenera

Assenbly or any portion of the amendnent to subdivision

(2)(B)(ii) of subsection (a) of Section 15 mde by this

anendatory Act of the 93rd General Assenbly is held by a

court of conpetent jurisdiction to be unconstitutional, then

such subdivision (2)(B)(ii) of subsection (a) of Section 15

shal | be deened to be repealed in its entirety. | f

subdivision (2)(B)(ii) of subsection (a) of Section 15 shal

thereafter be held by a court of conpetent jurisdiction to be

unconstitutional, then this anendatory Act of the 93rd

CGCeneral Assenbly shall be deened repealed and subdivision

(2)(B)(ii) of subsection (a) of Section 15 shall be restored

as if no such amendnents had been nade. Nei t her any hol di ng

of unconstitutionality nor the repeal of subdivision

(2)(B)(ii) of subsection (a) of Section 15 shall affect,
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inmpair, or invalidate any other portion of Section 15 or the

application of such Section to any ot her person or

circunstance, and such renmini ng portions of Section 15 shal

at all tinmes continue in full force and effect.
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