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AN ACT concerni ng busi ness transacti ons.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 5. The Mdtor Vehicle Franchise Act is anmended by

changing Sections 12, 13, 18, and 29 as foll ows:

(815 ILCS 710/12) (from Ch. 121 1/2, par. 762)

Sec. 12. Arbitration; admnistrative proceedings; civil
actions; determ ning good cause.

(a) The franchiser and franchi see may agree to submt a

di spute involving Section 4, 5 6, 7, 9, 10.1, or 11

cancel lation; -nodifteation; -ternt nation; - ofr-refusal -t o- ext end
OF - F enew an- - ext st ng- - franehi se--or--sell i ng- - agr eenent ; - - of
Fefusal - -t o- honor - suecesst on-t o- ownershi p- or-refusal -t o- al | ow
a--sale--or--transter;--or--the--granttng--of--an--additional
franchise-of -t he-sane-line--nake--or--the--relocating--of--an
ext sttng- - not or - - vehi €l e- deal ershi p-wi t hi n- or -t nt 0- a- r el evant
mar ket - ar ea- where-t he- sane- |t ne- make-t+ s-t hen- r epresent ed; - - of
t he- - proposed- - ar r angenent - - t 0- est abl i sh- any- addi t t onal - pot or
veht el e- deal ershi p-or-other-factitity-timted-to-the--sale--of
factory--repurehase--vehteles--or--late--nodel--vehieles; to
arbitration. Any such proceeding shall be conducted under the
provi sions of the Uniform Arbitration Act by a 3 nenber panel
conposed of one nenber appointed by the franchi see and one
menber appointed by the franchi ser who together shall choose
the third nmenber.

An arbitration proceedi ng hereunder shall be commenced by
witten notice to the franchiser by the objecting franchisee
within 30 days fromthe date the dealer received notice to
cancel, termnate, nodify or not extend or renew an existing
franchi se or selling agreenent or refusal to honor succession

to ownership or refusal to honor a sale or transfer or to
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grant or enter into the additional franchise or selling
agreenent, or to relocate an existing notor vehicle dealer;

or within 60 days of the date the franchi see recei ved notice

in witing by the franchiser of its deternination wunder any

provision of this Act other than the aforesaid Sections, or

as otherw se prescribed by Section 14 of this Act.

The franchiser and the franchisee shall appoint their
respective arbitrators and they shall select the third
arbitrator within 14 days of receipt of such notice by the
franchiser. The arbitrators shall comence hearings wthin
60 days after all the arbitrators have been appointed and a
deci sion shall be rendered within 30 days after conpletion of
t he hearing.

During the pendency of the arbitration, any party may
apply to a court of conpetent jurisdiction which shall have
power to nodify or stay the effective date of a proposed
additional franchise or selling agreenent, or the effective
date of a proposed notor vehicle deal ership relocation or the
effective date of a cancellation, termnation or nodification
or refusal to honor succession or refusal to allow a sale or
transfer or extend the expiration date of a franchise or
selling agreenent pending a final determ nation of the issues
raised in the arbitration hearing upon such ternms as the
court may determ ne. Any such nodification or stay shall not
be effective for nore than 60 days unl ess extended by the
court for good cause or unless the arbitration hearing 1is
then in progress.

(b) If the franchiser and the franchi see have not agreed

to submt a dispute, involving Section 4, 5, 6, 7, 9, 10.1

or 11 ecanceltatton;-npdifteatton;-termpation;-or-refusal--teo
ext end- or - r enevw an- exi stt ng- franchi se- or-sel  t ng- agr eenent - or
Fefusal - -t o- honor - suecesst on-t o- ownershi p- or-refusal -t o- al | ow
a-sale-or-transfer-or-the-granting-of - an- addi tt onal - f ranchi se

of - t he- sarne- | t ne- make- or -t he- r el ocat t ng- of - an- ext st ng- - AOL OF
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veht €l e- - deal er shi p; - or - t he- pr oposed- ar r angenent - t o- est abl t sh
any- addi t t onal - not or - vehi el e- - deal ership--or--other--facettity
ltmted--to--the--sale-of-factory-repurehase-vehieles-or-ltate
rodel -vehieles; to arbitration under (a), a proceeding for a
remedy other than damages shall be comrenced upon receipt of
a tinely notice of protest under paragraph (6) of subsection
(d) or paragraph (6), (8), or (10) of subsection (e) of

Section 4 of this Act or within 60 days of the date the

franchisee received notice in witing by the franchiser of

its deternination under any provision of this Act other than

t he aforesaid Sections, or as otherwise prescribed by

Section 14 of this Act, before the Mdtor Vehicle Review Board

as prescribed by Sections 12 and 29 of this Act.

During the pendency of a proceeding under this Section, a
party may apply to a court of conpetent jurisdiction that
shall have power to nodify or stay the effective date of a
proposed additional franchise or selling agreenent, or the
ef fective date of a proposed notor vehicle dealership
relocation, or the effective date of a cancellation,
termnation, or nodification, or extend the expiration date
of a franchise or selling agreenent or refusal to honor
succession to ownership or refusal to approve a sale or
transfer pending a final determination of the issues raised
in the hearing upon such terns as the court may determ ne.
Any nodification or stay shall not be effective for nore than
60 days unl ess extended by the court for good cause or unless
the hearing is then in progress.

(c) In proceedings under (a) or (b), when determ ning
whet her good cause has been established for granting such
proposed additional franchise or selling agreenent, or for
relocating an exi sting motor vehicle dealership, the
arbitrators or Board shal | consi der al | rel evant
ci rcunstances in accordance with subsection (v) of Section 2

of this Act, including but not limted to:
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(1) whether the establishnment of such additional
franchi se or the relocation of such notor vehicle
dealership is warranted by economc and mar ket i ng
condi tions including anticipated future changes;

(2) the retail sal es and service busi ness
transacted by the objecting notor vehicle dealer or
deal ers and other nmotor vehicle dealers of the same |Iine
make with a place of business in the rel evant market area
to be served by the additional franchise or the rel ocated
not or vehicle dealership during the 5 vyear period
i mredi ately preceding such notice as conpared to the
busi ness available to them

(3) the investnent necessarily made and obligations
incurred by the objecting notor vehicle dealer or dealers
and other notor vehicle dealers of the sane |ine nake
with a place of business in the relevant market area to
be served by the additional franchise or the rel ocated
not or vehicle dealership to perform their obligations
under existing franchises or selling agreenents; and, the
manuf acturer shall give reasonable credit for sales of
factory repurchase vehicles purchased by the objecting
nmotor vehicle dealer or dealers and other notor vehicle
deal ers of the sane |line nake with the place of business
in the relevant market area to be served by the
additional franchise or the relocated notor vehicle
deal ership, or the additional notor vehicle deal ership or
other facility limted to the sale of factory repurchase
or late nodel vehicles, at manufacturer authorized or
sponsored auctions in determ ni ng per f or mance of
obl i gati ons under exi sting franchi ses or selling
agreenents relating to total new vehicle sales;

(4) the permanency of the investnent of t he
obj ecting notor vehicle dealer or deal ers and ot her notor

vehicle dealers of the sanme line make with a pl ace of
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business in the relevant market area to be served by the
additional franchise or the relocated notor vehicle
deal ershi p;

(5 whether it 1is beneficial or injurious to the
public welfare for an additional franchise or relocated
nmot or vehicle deal ership to be established;

(6) whether the objecting notor vehicle deal er or
deal ers and other notor vehicle dealers of the same |Iine
make with a place of business in the rel evant market area
to be served by the additional franchisee or relocated
not or vehi cl e deal ership are provi di ng adequat e
conpetition and conveni ent consuner care for the notor
vehicles of the sane |ine nmake owned or operated in the
area to be served by the additional franchise or
rel ocated notor vehicle deal ership;

(7) whether the objecting notor vehicle dealer or
deal ers and other notor vehicle dealers of the same |Iine
make with a place of business in the rel evant market area
to be served by the additional franchisee or the
rel ocated notor vehicle deal ership have adequate notor
vehicle sales and service facilities, equipnent, vehicle
parts and qualified personnel to reasonably provide for
the needs of the custoner; provided, however, that good
cause shall not be shown solely by a desire for further
mar ket penetration;

(8 whether the establishnent of an additional
franchise or the relocation of a notor vehicle deal ership
woul d be in the public interest;

(9) whether there has been a material breach by a
nmot or vehicle dealer of the existing franchise agreenment
whi ch creates a substantially detrinental effect upon the
distribution of the franchiser's notor vehicles in the
affected notor vehicle dealer's relevant market area or

f raudul ent clains for warranty work, insolvency or
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inability to pay debts as they mature;

(10) the effect of an additional franchise or
rel ocated nmotor vehicle dealership upon the existing
nmotor vehicle dealers of the sane |ine make in the
relevant market area to be served by the additional
franchi see or rel ocated notor vehicle deal ership; and

(11) whether the manufacturer has given reasonable
credit to the objecting notor vehicle dealer or dealers
and other notor vehicle dealers of the sane |ine nmake
with a place of business in the relevant market area to
be served by the additional franchise or relocated notor
vehi cl e deal ership or additional notor vehicle deal ership
or other facility limted to the sale of factory
repurchase or Jl|ate nodel vehicles, for retail sales of
factory repurchase vehicles purchased by the not or
vehicle dealer or dealers at manufacturer authorized or
sponsored aucti ons.

(d) In proceedi ngs under subsection (a) or (b), when
determ ning whether good cause has been established for
cancelling, termnating, refusing to extend or renew, or
changing or nodifying the obligations of the notor vehicle
dealer as a condition to offering a renewal, replacenent, or
succeedi ng franchise or selling agreenent, the arbitrators or
Board shall consider all relevant circunstances in accordance
with subsection (v) of Section 2 of this Act, including but
not limted to:

(1) The amount of retail sales transacted by the
franchisee during a 5-year period imedi ately before the
date of the notice of proposed action as conpared to the
busi ness available to the franchi see.

(2) The investnent necessarily made and obligations
incurred by the franchisee to performits part of the
franchi se.

(3) The permanency of the franchisee's investnent.


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

-7- LRB9207432WHt nB

(4) Wether it is injurious to the public interest
for the franchise to be cancelled or term nated or not
extended or nodified, or the business of the franchise
di srupt ed.

(5) et her the franchisee has adequate notor
vehicle sales and service facilities, equipnment, vehicle
parts, and service personnel to reasonably provide for
t he need of the custonmers for the sane |ine nake of notor
vehi cl es handl ed by the franchi see.

(6) \Whether the franchisee fails to fulfill the
warranty obligations of the manufacturer required to be
performed by the franchi see.

(7) The extent and materiality of the franchisee's
failure to conply with the terns of the franchise and the
reasonabl eness and fairness of those terns.

(8) \Wether the owners of the franchi se had actua
knowl edge of the facts and circunstances upon which
cancellation or termnation, failure to extend or renew,
or changing or nodification of the obligations of the
franchi see as a condition to offering a renewal,
repl acenent, or succeedi ng franchi se or sel ling
agr eenent .

(e) If the franchiser and the franchi see have not agreed
to submt a dispute to arbitration, and the dispute did not
ari se under paragraph (6) of subsection (d) or paragraph (6),
(8), or (10) of subsection (e) of Section 4 of this Act, then
a proceeding for a renedy other than damages nay shall be
comenced by the objecting franchisee in the circuit court of
the county in which the objecting franchisee has its
princi pal place of business, within 60 days of the date the
franchi see received notice in witing by the franchiser of
its determ nation under any provision of this Act other than
the aforesaid Sections, or as otherw se prescribed by Section

14 13 of this Act.
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(f) The changes to this Section made by this anendatory

Act of the 92nd CGeneral Assenbly (i) apply only to causes of

action accruing on or after its effective date and (ii) are

intended to provide only an additional venue for dispute

resol uti on wi thout changi ng any substantive rights under this

Act .
(Source: P.A 89-145, eff. 7-14-95.)

(815 ILCS 710/13) (fromCh. 121 1/2, par. 763)

Sec. 13. Dammges; equitable relief. Any franchisee or
motor vehicle dealer who suffers any loss of noney or
property, real or personal, as a result of the wuse or
enpl oynent by a manufacturer, wholesaler, distributor,
di stributor branch or division, factory branch or division,
whol esale branch or division, or any agent, servant or
enpl oyee thereof, of an unfair nethod of conpetition or an
unfair or deceptive act or practice declared unlawful by this

Act, or any action in violation of this Act, may bring an

action for damages and equitable relief, including injunctive

relief before the Mbtor Vehicle Review Board, in Crcuit

Court, or, i f appli cabl e, in arbitration. Were the

m sconduct is willful or wanton, the court may award treble
damages. A notor vehicle dealer, if it has not suffered any
| oss of noney or property, nmay obtain permanent equitable
relief if it can be shown that the unfair act or practice may
have the effect of causing such | oss of noney or property.
Where the franchi see or dealer substantially prevails the
court or arbitration panel or Mtor Vehicle Review Board
shall award attorney's fees and assess costs, including
expert witness fees and ot her expenses incurred by the deal er
in the Ilitigation, so long as such fees and costs are
reasonabl e, agai nst the opposing party. Mreover, for the
purposes of the award of attorney's fees, expert w tness

fees, and costs whenever the franchi see or dealer is seeking
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injunctive or other relief, the franchi see or deal er may be
considered to have prevailed when a judgnent is entered in
its favor, when a final admnistrative decision is entered in
its favor and affirnmed, if subject to judicial review, when a
consent order is entered into, or when the manufacturer,
di stributor, wholesaler, distributor branch or division,
factory branch or division, whol esal e branch or division, or
any officer, agent or other representative thereof ceases the
conduct, act or practice which is alleged to be in violation
of any Section of this Act.

The changes to this Section nade by this amendatory Act

of the 92nd GCeneral Assenbly (i) apply only to causes of

action accruing on or after its effective date and (ii) are

intended to provide only an additional venue for dispute

resol uti on wi thout changi ng any substantive rights under this

Act .
(Source: P.A 91-485, eff. 1-1-00; 91-533, eff. 8-13-99.)

(815 | LCS 710/ 18)

Sec. 18. Board; powers. The Board shall have the
foll ow ng powers

(a) To conduct hearings, by or through its duly
aut hori zed adm nistrative hearing officer, on protests filed

under Sections 4, 5, 6, 7, 9, 10.1, 11, and 12 of this Act.

(b) To make reasonabl e regul ations that are necessary to
carry out and effect its official duties and such further
rules as necessary relating to the tine, place, and nanner of
conducting hearings as provided for in this Act.

(c) To advise the Secretary of State upon appointnents.

(d) To advise the Secretary of State on |egislation
proposed to anend this Act or any related Act.

The <changes to this Section nmade by this anendatory Act

of the 92nd Ceneral Assenbly (i) apply only to causes of

action accruing on or after its effective date and (ii) are
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intended to provide only an additional venue for dispute

resol uti on wi thout changi ng any substantive rights under this

Act .
(Source: P.A 89-145, eff. 7-14-95; 89-433, eff. 12-15-95.)

(815 ILCS 710/ 29)

Sec. 29. Procedures for hearing on protest. Upon
receipt of a tinely notice of protest under paragraph-{6)-of
subsectt on-(e) - of - paragraph-{(6);-(8);-or-(10)- - of - - subsect i on

fe)--of Section 4, 5, 6, 7, 9, 10.1, 11, or and-Seetton 12 of

this Act, the Mdtor Vehicle Review Board shall enter an order
fixing a date (wwthin 60 days of the date of the order),
tinme, the place of a hearing and send by certified mail,
return receipt requested, a copy of the order to the
manuf acturer and the objecting dealer or dealers. Subject to
Section 10-20 of the Illinois Adm nistrative Procedure Act,
the Board shall designate a hearing officer who shall conduct
the hearing. Al admnistrative hearing officers shall be
attorneys licensed to practice lawin this State.

At the tinme and place fixed in the Board's order, the
Board or its duly authorized agent, the hearing officer,
shal | proceed to hear the protest, and all parties to the
protest shall be afforded an opportunity to present in person
or by counsel, statenents, testinony, evidence, and argunent
as may be pertinent to the issues. The hearing officer my
continue the hearing date by agreenent of the parties, or
upon a finding of good cause, but in no event shall the
hearing be rescheduled nore than 90 days after the Board's
initial order.

Upon any hearing, the Board or its duly authorized agent,
the hearing officer, nmay admnister oaths to wtnesses and
i ssue subpoenas for the attendance of w tnesses or other
persons and the production of relevant docunents, records,

and other evidence and may require exam nation thereon. For
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pur poses of discovery, the Board or its designated hearing
officer may, if deened appropriate and proper under the
ci rcunstances, authorize the parties to engage in such
di scovery procedures as are provided for in civil actions in
Section 2-1003 of the Code of Cvil Procedure. Discovery
shall be conpleted no later than 15 days prior to
commencenent of the proceeding or hearing. Enforcenent of
di scovery procedures shall be as provided in the regul ations.
Subpoenas issued shall be served in the sanme nmanner as
subpoenas issued out of the <circuit courts. The fees of
subpoenaed w t nesses under this Act for attendance and travel
shall be the sanme as fees of wtnesses before the circuit
courts of this State, such fees to be paid when the w tness
is excused fromfurther attendance, provided the wtness is
subpoenaed at the instance of the Board or an agent
aut hori zed by the Board; and paynent of fees shall be nade
and audited in the sane manner as other expenses of the
Board. \WWenever a subpoena is issued at the request of a
party to a proceeding, conplainant, or respondent, as the
case may be, the Board may require that the cost of service
of the subpoena and the fee of sanme shall be borne by the
party at whose instance the wtness is summpned, and the
Board shall have power, in its discretion, torequire a
deposit to cover the cost of service and witness fees and the
paynment of the legal witness fee and mleage to the wtness
served with the subpoena. In any protest before the Board,
the Board or its designated hearing officer my order a
mandatory settlenment conference. The failure of a party to
appear, to be prepared, or to have authority to settle the
matter may result in any or all of the follow ng:

(a) The Board or its designated hearing officer may
suspend all proceedings before the Board in the matter until
conpl i ance.

(b) The Board or its designated hearing officer may
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di sm ss the proceedings or any part thereof before the Board
with or without prejudice.

(c) The Board or its designated hearing officer may
require all of the Board's costs to be paid by the party at
faul t.

Any circuit court of this State, upon application of the
Board, or an officer or agent designated by the Board for the
pur pose of conducting any hearing, may, in its discretion,
conpel the attendance of w tnesses, the production of books,
papers, accounts, or docunents, and giving of testinony
before the Board or before any officer or agent designated
for the purpose of conducting the hearing. Failure to obey
the order may be punished by the circuit court as contenpt.

A party may conduct cross-exam nation required for a ful
and fair disclosure of the facts. Wthin 20 days of the date
of the hearing, the hearing officer shall issue his or her
proposed decision to the Board and shall, by certified mail
return recei pt requested, serve the proposed decision upon
the parties, wth an opportunity afforded to each party to
file exceptions and present a brief to the Board wthin 10
days of their receipt of the proposed decision. The proposed
decision shall contain a statenent of the reasons for the
deci sion and each issue of fact or |aw necessary to the
proposed deci sion. The Board shall then issue its final
order which, if applicable, shall include the award of
attorney's fees, expert wtness fees, and an assessnent of
costs, including other expenses incurred in the litigation,
if permtted wunder this Act, so long as such fees and costs
are reasonabl e.

In a hearing on a protest filed under paragraph (6) of
subsection (d) or paragraph (6), (8), or (10) of Section 4 or
Section 12 of this Act, the manufacturer shall have the
burden of proof to establish that there is good cause for the

franchiser to: grant or establish an additional franchise or
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relocate an existing franchise; cancel, termnate, refuse to
extend or renew a franchise or selling agreenent; or change
or nodify the obligations of the notor vehicle dealer as a
condition to offering a renewal, replacenent, or succeedi ng
franchi se or selling agreenent or refuse to honor succession
to ownership or refuse to approve a proposed transfer or
sale. The determ nation whether good cause exists shall be
made under Section 12 of this Act.

The Board shall record the testinony and preserve a
record of all proceedings at the hearing by proper neans of
recordation. The notice required to be given by the
manuf acturer and notice of protest by the dealer or other
party, the notice of hearing, and all other docunents in the
nature of pleadings, notions, and rulings, all evidence,
of fers of proof, objections, and rulings thereon, the
transcript of testinony, the report of findings or proposed
decision of the hearing officer, and the orders of the Board
shal|l constitute the record of the proceedings. The Board
shall furnish a transcript of the record to any person
interested in the hearing upon paynent of the actual cost
t her eof .

The <changes to this Section nade by this anendatory Act

of the 92nd Ceneral Assenbly (i) apply only to causes of

action accruing on or after its effective date and (ii) are

intended to provide only an additional venue for dispute

resol uti on wi thout changi ng any substantive rights under this

Act .
(Source: P.A 91-485, eff. 1-1-00.)
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