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AN ACT concerning financial regul ation.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the Hi gh
Ri sk Honme Loan Act.

Section 5. Purpose and construction. The purpose of
this Act is to protect borrowers who enter into high risk
home | oans from abuse that occurs in the <credit marketplace
when creditors and brokers are not sufficiently regulated in
II'linois. This Act is to be construed as a bor r owner
protection statute for all purposes. This Act shall be

liberally construed to effectuate its purpose.

Section 10. Definitions. As used in this Act:

"Approved credit counselor” neans a credit counselor
approved by the Director of Financial Institutions.

"Borrower"” neans a natural person who seeks or obtains a
hi gh ri sk hone | oan.

"Comm ssi oner"” neans the Conm ssioner of the Ofice of
Banks and Real Estate.

"Departnment” means t he Depart ment of Fi nanci al
I nstitutions.

"Director” nmeans the Director of Financial Institutions.

"Good faith" neans honesty in fact in the conduct or
transacti on concer ned.

"H gh risk honme |oan" nmeans a hone equity |l oan in which
(1) at the time of origination, the annual percentage rate
exceeds by nore than 6 percentage points in the case of a
first lien nortgage, or by nore than 8 percentage points in
the case of a junior nortgage, the yield on U S. Treasury

securities having conparable periods of maturity to the |oan
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maturity as of the fifteenth day of the nonth i medi ately
preceding the nonth in which the application for the loan is
received by the lender or (ii) the total points and fees
payabl e by the consunmer at or before closing will exceed the
greater of 5% of the total |oan anpbunt or $800. The $800
figure shall be adjusted annually on January 1 by the annual
percentage change in the Consunmer Price Index for Al Urban
Consuners for all itens published by the United States
Departnent of Labor. "Hi gh risk honme | oan" does not include a
loan that is made primarily for a business purpose unrelated
to the residential real property securing the loan or to an
open-end credit plan subject to 12 CFR 226 (2000, no
subsequent anendnents or editions are included).

" Home equity loan" neans any loan secured by the
borrower's primary residence where the proceeds are not used
as purchase noney for the residence.

"Lender" means a natural or artificial person who
transfers, deals in, offers, or makes a high risk hone [ oan.
"Lender" includes, but is not Ilimted to, creditors and
brokers who transfer, deal in, offer, or make high risk hone
| oans. "Lender" does not include purchasers, assignees, or
subsequent hol ders of high risk hone | oans.

"Ofice" means the O fice of Banks and Real Estate.

"Points and fees" neans all itens required to be
disclosed as points and fees under 12 CFR 226.32 (2000, no
subsequent anendnents or editions included); the premum of
any single premum credit life, credit disability, credit
unenpl oynment, or any other life or health insurance that 1is
financed directly or indirectly into the Iloan; and
conpensation paid directly or indirectly to a nortgage
broker, including a broker that originates a loan inits own
name in a tabl e-funded transaction, not otherw se included in
12 CFR 226. 4.

"Reasonabl e" neans fair, proper, just, or prudent under
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t he circunstances.

"Servicer" neans any entity chartered under the Illinois
Banki ng Act, the Savings Bank Act, the Illinois Credit Union
Act, or the Illinois Savings and Loan Act of 1985 and any
person or entity |icensed wunder the Residential Mrtgage

Li cense Act of 1987, the Consumer Installnment Loan Act, or
the Sales Finance Agency Act who is responsible for the
collection or remttance for, or has the right or obligation
to collect or remt for, any |lender, note owner, or note
holder or for a licensee's own account, of paynents,
i nterest, princi pal , and trust items (such as hazard
insurance and taxes on a residential nortgage loan) in
accordance wth the terns of the residential nortgage | oan,
i ncludi ng | oan paynent foll ow up, delinquency |oan follow up,
| oan anal ysis, and any notifications to the borrower that are
necessary to enable the borrower to keep the | oan current and
i n good standi ng.

"Total | oan anmount" has the sane neaning as that term is
given in 12 CFR 226.32 and shall be calculated in accordance
with the Federal Reserve Board's Oficial Staff Commentary to

that regul ation

Section 15. Ability to repay. A creditor or broker shal
not transfer, deal in, offer, or make a high risk honme [ oan
if the creditor or broker does not believe at the tine the
| oan is consummated that the borrower will be able to nake
the scheduled paynents to repay the obligation based upon a
consideration of his or her current and expected incone,
current obligations, enploynent status, and other financial
resources (other than the borrower's equity in the dwelling
that secures repaynent of the |oan). A borrower shall be
presuned to be able to repay the loan if, at the tinme the
loan is consummated, or at the time of the first rate

adjustnment, in the case of a Ilower introductory interest
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rate, the borrower's scheduled nonthly paynents on the | oan
(itncluding principal, interest, t axes, i nsur ance, and
assessnents), conbined wth the schedul ed paynents for al

ot her discl osed debts, do not exceed 50% of the borrower's

nmont hl y gross incone.

Section 20. Verification of ability to repay |oan. The
| ender shall verify the borrower's ability to repay the |I|oan
in the case of a high risk honme | oan. The verification shal
require, at a mninum the follow ng:

(1) That the borrower prepare and submt to the
| ender a personal inconme and expense statenent in a form
prescri bed by the Conm ssioner or the Director, who may
permt the wuse of other fornms such as the URLA (Fannie
Mae Form 1003 (10/92), available from Fannie Mae, 3900
W sconsin Avenue, NW Washington, D.C 20016-2892, and
Freddie Mac Form 85 (10/92), available from Freddie Mac
at 1101 Pennsylvania Avenue, NW Suite 950, P.O Box
37347, Washington, D.C 20077- 0001, no subsequent
amendnents or editions) and Transmttal Summary (Fannie
Mae Form 1077 (3/97), available from Fannie Mae, 3900
W sconsin Avenue, NW Washington, D.C 20016-2892, and
Freddi e Mac Form 1008 (3/97), available fromFreddie Mac
at 1101 Pennsylvania Avenue, NW Suite 950, P.O Box
37347, Washington, D.C 20077- 0001, no subsequent
amendnents or editions).

(2) That the borrower's incone is verified by neans
of tax returns, pay stubs, accounting statenents, or
ot her prudent neans.

(3) That a credit report is obtained regarding the

borrower.

Section 25. Good faith dealings; fraudulent or deceptive

practices. A lender must act in good faith in all relations
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with a borrower, including but not limted to, transferring,
dealing in, offering, or making a high risk honme | oan.

No Ilender shall enploy fraudulent or deceptive acts or
practices in the nmaking of a high risk home |oan, including

deceptive marketing and sales efforts.

Section 30. Prepaynent penalty. For any loan that is
subject to the provisions of this Act and is not subject to
the provisions of the Home Omership and Equity Protection
Act of 1994, no |l ender shall make a high risk hone |oan that
includes a penalty provision for paynment nmade: (i) after the
expiration of the 36-nonth period follow ng the date the | oan
was made; or (ii) that is nore than:

(1) 3%of the total loan anount if the prepaynent
is made wthin the first 12-nonth period follow ng the
date the | oan was nade;

(2) 2%of the total | oan amount if the prepaynent
is made wthin the second 12-nonth period follow ng the
date the | oan was nade; or

(3) 1%of the total loan anount if the prepaynent
is made wthin the third 12-nonth period follow ng the

date the | oan was nmade.

Section 40. Pre-paid insurance products and warranti es.
No | ender shall transfer, deal in, offer, or make a high risk
home loan that finances a single premumcredit life, credit
disability, credit unenploynent, or any other life or health
insurance, directly or indirectly. Insurance cal cul ated and
paid on a nonthly basis shall not be considered to be

financed by the | ender.

Section 45. Refinancing prohibited in certain cases. No
| ender shall refinance any high risk hone [|oan where such

refinancing charges additional points and fees wthin a
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12-nmonth period after the original |oan agreenent was signed,
unl ess the refinancing results in a tangi ble net benefit to

t he borrower.

Section 55. Financing of points and fees. No |ender
shal|l transfer, deal in, offer, or make a high risk honme | oan
that finances points and fees in excess of 6% of the total

| oan anopunt.

Section 60. Paynents to contractors. No |ender shal
make a paynment of any proceeds of a high risk hone |I|oan
directly to a contractor under a hone inprovenent contract
ot her than:

(1) by instrunment payable to the Dborrower or
payable jointly to the borrower and contractor; or

(2) at t he el ection of the borrower, by a
third-party escrow agent in accordance wth the terns
established in a witten agreenent that is signed by the
borrower, the lender, and the contractor before the date

of paynent.

Section 65. Negative anortization. No |ender shal
transfer, deal in, offer, or nake a high risk hone | oan,
other than a |oan secured only by a reverse nortgage, with
terms under which the outstanding balance w Il increase at
any time over the course of the |oan because the regul ar
periodi c paynents do not <cover the full amount of the
i nt erest due, unless the negative anortization is the
consequence of a tenporary forbearance sought by t he

borr ower.

Section 70. Negative equity. No |lender shall transfer,
deal in, offer, or make a high risk hone | oan where the | oan

anount exceeds the value of the property securing the |oan.
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Section 80. Late paynent fee. A Ilender shall not
transfer, deal in, offer, or nake a high risk home |oan that
provides for a |late paynent fee, except under the foll ow ng
condi ti ons:

(1) the late paynent fee shall not be in excess of
5% of the anobunt of the paynent past due;

(2) the late paynent fee shall only be assessed for
a paynent past due for 15 days or nore;

(3) the late paynent fee shall not be inposed nore
than once with respect to a single |ate paynent;

(4) a late paynent fee that the | ender has
collected shall be reinbursed if the borrower presents
proof of having nmade a tinely paynent; and

(5 a lender shall treat each paynent as posted on
the sanme business day as it was received by the | ender,
servicer, or lender's agent or at the address provided to
the borrower by the lender, servicer, or lender's agent

for maki ng paynents.

Section 85. Paynent conpoundi ng. No |ender shal
transfer, deal in, offer, or nake a high risk home |oan that
includes ternms wunder which nore than 2 periodic paynents
requi red under the | oan are consolidated and paid in advance

fromthe | oan proceeds provided to the borrower.

Section 90. Call provision. No |ender shall transfer,
deal in, offer, or make a high risk hone |oan that contains a
provision that permts the lender, inits sole discretion, to
accel erate the indebtedness, provided that this provision
does not prohibit acceleration of a loan in good faith due to
a borrower's failure to abide by the material terns of the

| oan.

Section 95. Disclosure prior to making a high risk hone
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| oan. A lender shall not transfer, deal in, offer, or nmake a
hi gh risk honme | oan unless the | ender has given the foll ow ng
notice or a substantially simlar notice in witing, to the
borrower, acknow edged in witing and signed by the borrower
not later than the time the notice is required under the
notice provision contained in 12 CFR 226. 31(c):

NOTI CE TO BORROVER

YOU SHOULD BE AWARE THAT YOU M GHT BE ABLE TO OBTAIN A LOAN
AT A LONER COST. YOQU SHOULD SHOP AROUND AND COVMPARE LOAN
RATES AND FEES. LQOAN RATES AND CLOSI NG COSTS AND FEES VARY
BASED ON MANY FACTORS, | NCLUDI NG YOUR PARTI CULAR CREDIT AND
FI NANCI AL Cl RCUMSTANCES, YOUR EMPLOYMENT HI STORY, THE
LOAN- TO- VALUE REQUESTED, AND THE TYPE OF PROPERTY THAT WLL
SECURE YOUR LOAN. THE LOAN RATE AND FEES COULD ALSO VARY
BASED ON WHI CH LENDER OR BROKER YOU SELECT. | F YOU ACCEPT THE
TERMS OF TH S LOAN, THE LENDER WLL HAVE A MORTGAGE LIEN ON
YOUR HOVE. YOU COULD LOSE YOUR HOVE AND ANY MONEY YOQU PUT
INTOIT IF YOU DO NOT MEET YOUR PAYMENT OBLI GATI ONS UNDER THE
LOAN. YOU SHOULD CONSULT AN ATTORNEY- AT- LAW AND AN APPROVED
CREDIT COUNSELOR OR OTHER EXPERI ENCED FI NANCI AL ADVI SOR
REGARDI NG THE RATE, FEES, AND PROVI SI ONS OF THI S LOAN BEFORE
YOU PROCEED. A LIST OF APPROVED CREDIT COUNSELORS IS
AVAI LABLE BY CONTACTING EITHER THE ILLINO S DEPARTMENT OF
FI NANCI AL | NSTI TUTIONS OR THE ILLINO S OFFICE OF BANKS AND
REAL ESTATE. YOU ARE NOI' REQUI RED TO COVWPLETE TH S LOAN
AGREEMENT MERELY BECAUSE YOU HAVE RECEI VED TH S DI SCLOSURE OR
HAVE SIGNED A LQOAN APPLI CATION. ALSO  YOUR PAYMENTS ON
EXI STING DEBTS CONTRI BUTE TO YOUR CREDI T RATI NGS. YOU SHOULD
NOT ACCEPT ANY ADVI CE TO | GNORE YOUR REGULAR PAYMENTS TO YOUR
EXI STI NG LENDERS.

Section 100. Counseling prior to perfecting foreclosure
pr oceedi ngs.

(a) If a high risk home |oan becones delinquent by nore
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t han 30 days, the servicer shall send a notice advising the
borrower that he or she may w sh to seek approved credit
counsel i ng.

(b) The notice required in subsection (a) shall, at a
m ni mum include the foll ow ng | anguage:

"YOUR LOAN IS OR WAS MORE THAN 30 DAYS PAST DUE. YOU MAY
BE EXPERI ENCI NG FI NANCI AL DI FFI CULTY. I T MAY BE IN YOUR BEST
| NTEREST TO SEEK APPROVED CREDIT COUNSELING A LIST OF
APPROVED CREDI T COUNSELORS MAY BE OBTAINED FROM EITHER THE
I LLI NO S DEPARTMENT OF FI NANCI AL | NSTI TUTIONS OR THE | LLINO S
OFFI CE OF BANKS AND REAL ESTATE."

(c) If, within 15 days after mailing the notice provided
for wunder subsection (b), a lender, servicer, or |ender's
agent is notified in witing by an approved credit counsel or
and the approved credit counselor advises the |ender,
servicer, or lender's agent that the borrower is seeking
approved credit counseling, then the |ender, servicer, or
| ender's agent shall not institute | egal action under Part 15
of Article XV of the Code of Cvil Procedure for 30 days
after the date of that notice. Only one such 30-day period of
forbearance is allowed under this Section per subject |oan.

(d) If, W thin t he 30-day period provided under
subsection (c), the lender, servicer, or lender's agent, the
approved credit counselor, and the borrower agree to a debt
managenent plan, then the |l ender, servicer, or |ender's agent
shall not institute |legal action under Part 15 of Article XV
of the Code of Cvil Procedure for as long as the debt
managenent plan is conplied with by the borrower.

The agreed debt managenent plan nust be in witing and
signed by the Ilender, servicer, or lender's agent, the
approved credit counselor, and the borrower. No nodification
of an approved debt nanagenent plan can be made w t hout the
mut ual agreenent of the | ender, servicer, or lender's agent,

t he approved credit counselor, and the borrower.
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Upon witten notice to the lender, servicer, or lender's
agent, the borrower may change approved credit counsel ors.

(e) If the borrower fails to conply with the agreed debt
managenent plan, then nothing in this Section shall be
construed to inpair the legal right of the |ender, servicer,

or lender's agent to enforce the contract.

Section 105. Right to cure.

(a) Before an action is filed to foreclose or collect
money due pursuant to a high risk honme | oan or before other
action is taken to seize or transfer ownership of property
subject to a high risk honme |loan, the | ender or |ender's
assi gnee of the |oan shall deliver to the borrower a notice
of the right to cure the default, inform ng the borrower of
all of the follow ng:

(1) The nature of the default.

(2) The borrower's right to cure the default by
paying the sum of noney required, provided that a | ender
or assignee shall accept any partial paynent nade or
tendered in response to the notice. |If the anount
necessary to cure the default will change within 30 days
of the notice due to the application of a daily interest
rate or the addition of late fees, as allowed by the Act,
the notice shall give sufficient information to enable
the borrower to calculate the amount at any point wthin
t he 30-day peri od.

(3) The date by which the borrower nay cure the
default to avoid a court action, acceleration and
initiation of foreclosure, or other action to seize the
property, which date shall not be less than 30 days after
the date the notice is delivered, and the nane, address,
and tel ephone nunber of a person to whomthe paynent or
tender shall be made.

(4) That if the borrower does not cure the default
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by the date specified, the | ender or assignee may file an

action for noney due or take steps to termnate the

borrower's ownership in the property by requiring paynent

in full of the high risk hone I|oan and commencing a

forecl osure proceeding or other action to seize the

property.
(5) The nane, address, and tel ephone nunber of a
person whom the borrower may contact if the borrower

di sagrees with the assertion that a default has occurred

or the correctness of the calculation of the anount

required to cure the default.

(b) If a lender or assignee asserts that grounds for
acceleration exist and requires the paynment in full of all
suns secured by the high risk honme I|oan, the borrower or
anyone authorized to act on the borrower's behal f may, at any
tinme before the title is transferred by neans of foreclosure,
by judicial proceeding and sale, or other neans, cure the
default, and reinstate the high risk home Ioan. Cure of the
default shall reinstate the borrower to the sane position as
if the default had not occurred and shall nullify, as of the
date of the cure, an acceleration of any obligation under the
hi gh risk honme | oan arising fromthe default.

(c) To cure a default wunder this Section, a borrower
shall not be required to pay any charge, fee, or penalty
attributable to the exercise of the right to cure a default,
other than the fees specifically allowed by this subsection.
The Dborrower shall not be liable for any attorney fees
relating to the default that are incurred by the |ender or
assignee prior to or during the 30-day period set forth in
subsection (a) of this Section, nor for any such fees in
excess of $100 that are incurred by the | ender or assignee
after the expiration of the 30-day period but before the
| ender or assignee files a foreclosure or other judicial

action or takes other action to seize or transfer ownership
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of the real estate. After the |lender or assignee files a
forecl osure or other judicial action or takes other action to
seize or transfer ownership of the real estate, the borrower
shall only be liable for attorney fees that are reasonable
and actually incurred by the | ender or assignee, based on a
reasonabl e hourly rate and a reasonabl e nunber of hours.

(d) If a default is cured prior to the initiation of any
action to foreclose or to seize the residence, the | ender or
assi gnee shall not institute a proceeding or other action for
that default. If a default is cured after the initiation of
any action, the |lender or assignee shall take such steps as
are necessary to termnate the action.

(e) A lender or a lender's assignee of a high risk hone
loan that has the legal right to foreclose shall use the
judicial foreclosure procedures provided by law. In such a
proceeding, the borrower nmay assert the nonexistence of a
default and any other claimor defense to acceleration and
foreclosure, including any claim or defense based on a
vi ol ation of the Act, though no such claimor defense shal

be deened a conpul sory countercl ai m

Section 110. Mrtgage Awareness Program
(a) The Mrtgage Awareness Programis a counseling and
educati onal conponent that nust be provided by the Director
and the Conm ssi oner.
(b) The core curriculum of the Mortgage Awareness
Program shall include all of the follow ng:
(1) Explanation of the anpunt financed.
(2) Explanation of the finance charge.
(3) Explanation of the annual percentage rate.
(4) Explanation of the total paynents.
(5 Explanation of the |[|oan costs, i ncl udi ng
broker's fees, finance charges, points, and origination

f ees.
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(6) Explanation of the right of rescission.

(7) Explanation of foreclosure procedures.

(8) Explanation of the significant debt ratios,
including total debt to incone, |oan debt to incone, and
| oan debt to val ue of residence.

(9) Explanation of adjustable rate nortgage.

(10) Explanation of ball oon paynents.

(11) Explanation of credit options.

(12) Explanation of each item that appears on a
good faith estinmate.

(13) Explanation of pre-paynent penalties.

(c) Counseling sessi on at t endees must conplete a
personal income and expense statenent, as well as a bal ance
sheet, on forns provided by the Conm ssioner or the Director.

(d) Prior to signing a certificate of conpletion,
approved credit counselors shall privately discuss with each
attendee that attendee's 1incone and expense statenent and
bal ance sheet, as well as the terns of any | oan the attendee
currently has or may be contenplating, and provide a third
party review to establish the affordability of the | oan.

(e) Counseling session attendees nust be gi ven a
brochure that <contains information covered by the Mrtgage
Awar eness Program

(f) Any lender, prior to nmaking a high risk honme | oan,
shall inform the Dborrower in witing of the right to
participate in the Mrtgage Awareness Program

(g0 No lender shall offer less favorable |loan terns to a
borrower due to a borrower's participation in the Mrtgage
Awar eness Program

(h) Except as prohibited el sewhere in this Section, the
borrower may waive participation in the program provided
that the waiver occurs no | ess than 2 busi ness days after the
day that the borrower receives the notice required by

subsection (f) of this Section and that the waiver 1is in
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witing in a form approved by the Conm ssioner and the

Di rector.

Section 115. Report of default and foreclosure rates on
conventional | oans.

(a) On or before October 1 and April 1 of each year,
each servicer of Illinois residential nortgage |oans shal
report to the Comm ssioner or the Director the default and
foreclosure data of conventional Iloans for the 6-nonth
peri ods endi ng June 30 and Decenber 31, respectively.

(b) Each servi cer shal | report t he foll ow ng
i nformation:

(1) The aver age quarterly dol | ar anount  of
conventional one to 4 famly nortgage |oans secured by
II'linois real estate.

(2) The average quarterly nunber of conventi onal
one to 4 famly nortgage | oans secured by Illinois real
est ate.

(3) The aver age quarterly dol | ar anount  of
conventional one to 4 famly nortgage |oans secured by
Illinois real estate that are in default over 90 days.

(4) The average quarterly nunber of conventi onal
one to 4 famly nortgage | oans secured by Illinois real
estate that are in default over 90 days.

(5 The dollar anount of foreclosures on one to 4
famly conventional |oans conpleted during the reporting
peri od.

(6) The nunber of foreclosures on one to 4 famly
conventional |oans conpleted during the reporting period.

(7) \Wether any of the loans where a foreclosure
was conpleted were originated |less than 18 nonths before
t he conpl eted forecl osure.

(8) \Whether any of the loans where a foreclosure

was conpleted had a note rate greater than 10%for first


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled - 15- LRBO93 10148 BDD 11571 b

© 00 N o o b

10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25
26
27
28
29
30
31
32

lien nortgage | oans or greater than 12%in the case of a
junior lien.

(c) An officer of the servicer shall sign the form

Section 120. Review and anal ysi s.

(a) The Comm ssioner or Director shall review and
analyze the default and foreclosure rate data reports
subm tted under Section 115.

(b) The reports and their analyses may be used for the
fol |l ow ng purposes:

(1) 1In setting the scope of a regularly schedul ed
exam nati on

(2) In setting the scope of a special exam nation.

(3) In conparing the reported information of a
servi cer.

(c) The Conmm ssioner or the Director may correspond wth
a servicer to seek clarification of information contained in
its report and to gather additional data concerning loans in

default or |loans in foreclosure.

Section 125. Third party review of high risk home | oans.

(a) In the case of any high risk honme | oan, the borrower
shall be afforded the opportunity to seek independent review
by the Ofice or the Departnment of the loan terns, in order
to determne affordability of the Iloan, when and if the
Ceneral Assenbly appropriates adequate funding to the Ofice
or the Departnent specifically for this Section.

(b) The Ofice or the Departnment shall inform the
borrower of the anmount the borrower has available for a
nmont hl y nort gage paynent based upon the borrower's budget.

(c) The Ofice or the Departnment shall review |oan
information pertaining to balloon paynents and adjustable
i nt er est rates and other itens disclosed by the |oan

docunents affecting anount of paynment and shall inform the
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borrower of such itens.

(d) 1If, based wupon the review, the borrower determnm nes
that the loan is not in his or her best economc interest,
the reviewer shall so notify the lender. This determ nation
shal | enable the borrower to withdraw from the contenplated

loan with no financial penalty.

Section 130. Circunstances voiding nmandatory arbitration
provisions. Wthout regard to whether a borrower is acting
individually or on behalf of others simlarly situated, a
mandatory arbitration provision of a high risk honme |oan
agreenent that 1is oppressive, wunfair, unconscionable, or
substantially in derogation of the rights of the borrower is

voi d.

Section 135. Renedies, enforcenent, and Ilimtations of
liability.

(a) The renedies provided in this Act are cumul ative and
apply to persons or entities subject to this Act.

(b) Any knowing violation of this Act constitutes a
violation of the Consunmer Fraud and Deceptive Business
Practices Act.

(c) If any provision of an agreenment for a high risk
home | oan violates this Act, then that provision is
unenf or ceabl e agai nst the borrower.

(d)(1) Any natural or artificial person who purchases or
otherwi se is assigned or subsequently holds a high risk hone
| oan shall be subject to all affirmative clains and defenses
with respect to the loan that the borrower could assert
agai nst the lender or broker of the |loan, provided that this
item(d)(1) shall not apply if the purchaser, assignee or
hol der denonstrates by a preponderance of the evidence that
it:

(A) has in place, at the time of the purchase,
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assignment or transfer of the loans, policies that

expressly prohibit its purchase, acceptance of assignnment

or holding of any high risk hone | oans;

(B) requires by contract that a seller, assignor or
transferor of high risk hone I|oans to the purchaser,
assignee or transferee represents and warrants to the
purchaser, assignee or transferee that either (i) the
seller, assignor or transferor will not sell, assign or
transfer any high risk home |loans to the purchaser,
assignee or transferee, or (ii) the seller, assignor or
transferor is a beneficiary of a representation and
warranty froma previous seller, assignor or transferor
to that effect; and

(C exercises reasonable due diligence at the tinme
of the purchase, assignnent or transfer of high risk hone
| oans, or within a reasonable period of tinme after the
purchase, assignnment or transfer of such hone | oans,
which is intended by the pur chaser, assi gnee or
transferee to pr event the purchaser, assignee or
transferee from purchasing or taking assignnment or
ot herwi se hol di ng any high risk hone | oans, provided that
this reasonable due diligence requirenment nmay be net by
sanpling and need not require | oan-by-loan review.

(2) Limted to the amunt required to reduce or
extinguish the borrower's liability under the high cost hone
| oan plus the amobunt required to recover costs, including
reasonable attorney fees, a borrower acting only in an
i ndi vi dual capacity may assert clains that the borrower could
assert against a |l ender of the honme | oan agai nst a subsequent
hol der or assignee of the honme | oan as foll ows:

(A) within 5 years of the closing date of a high
risk home loan, a violation of this Act in connection
with the loan as an original action; and

(B) at any tine during the termof a high risk hone
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| oan, after an action to collect on the hone loan or to
foreclose on the collateral securing the hone | oan has
been initiated, or the debt arising from the hone |oan
has been accel erated, or the hone | oan has beconme 60 days
in default, any defense, claim counterclaimor action to
enjoin foreclosure or preserve or obtain possession of

t he hone that secures the | oan.

(e) In addition to the [imtation of liability afforded
to subsequent purchasers, assignees, or holders under
subsection (d) of this Section, a I|ender and a subsequent
purchaser, assignee, or holder of the high risk hone loan is
not liable for a violation of this Act if:

(1) wthin 30 days of the loan closing and prior to
receiving any notice fromthe borrower of the violation,
the lender has nmde appropriate restitution to the
borrower and appropriate adjustnents are nade to the
| oan; or

(2) the violation was not intentional and resulted
from a bona fide error in fact, notw thstanding the
mai nt enance of procedures reasonably adopted to avoid
such errors, and within 60 days of the discovery of the
violation and prior to receiving any notice from the
borrower of the violation, the borrower is notified of
the violation, appropriate restitution is nmade to the
borrower, and appropriate adjustnents are nade to the

| oan.

Section 145. Subterfuge prohibited. No | ender, with the
intent to avoid the application or provisions of this Act,
shall (i) divide a |loan transaction into separate parts or

(1i1) performany other subterfuge.

Section 150. Preenption of admnistrative rules. Any

rel evant admnistrative rule pronul gated before the effective
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date of this Act by the Departnent or the Ofice is

pr eenpt ed.

Section 153. Reporting of violations. The Ofice and the
Departnent nmust report to the Attorney General all violations

of this Act of which they becone aware.

Section 155. Rulemaking. The O fice and the Departnent
may adopt reasonable rules to inplenent and adm nister this

Act .

Section 160. Judicial review Al final admnistrative
decisions wunder this Act are subject to judicial review
pursuant to the provisions of the Admnnistrative Review Law

and any rul es adopted pursuant thereto.

Section 165. Wiiver prohibited. There shall be no waiver
of any provision of this Act, except as explicitly provided

in subsection (h) of Section 110.

Section 170. Superiority of Act. To the extent this Act
conflicts wth any other Illinois State financial regulation
| aws, except the Interest Act, this Act 1is superior and
supersedes those laws for the purposes of regulating high

risk hone loans in Illinois.

Section 175. Severability. The provisions of this Act

are severabl e under Section 1.31 of the Statute on Stat utes.

Section 800. The Deposit of State Mineys Act is anmended

by changing Sections 11 and 11.1 as foll ows:

(15 1LCS 520/ 11) (from Ch. 130, par. 30)

Sec. 11. Protection of public deposi ts; eligible
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col | at er al

(a) For deposits not insured by an agency of the federal
government, the State Treasurer, in his or her discretion,
may accept as collateral any of the following classes of
securities, provided there has been no default in the paynent
of principal or interest thereon:

(1) Bonds, notes, or other securities constituting
di rect and general obligations of the United States, the
bonds, notes, or other securities constituting the direct
and general obligation of any agency or instrunentality
of the United States, the interest and principal of which
is unconditionally guaranteed by the United States, and
bonds, not es, or other securities or evidence of
i ndebt edness constituting the obligation of a U S. agency
or instrumentality.

(2) Drect and general obligation bonds of the
State of Illinois or of any other state of the United
St at es.

(3) Revenue bonds of this State or any authority,
board, conm ssion, or simlar agency thereof.

(4) Drect and general obligation bonds of any
city, town, county, school district, or other taxing body
of any state, the debt service of which is payable from
general ad val oremt axes.

(5 Revenue bonds of any city, town, county, or
school district of the State of Illinois.

(6) Obligations issued, assuned, or guaranteed by
the International Finance Corporation, the principal of
which is not anortized during the life of the obligation,
but no such obligation shall be accepted at nore than 90%
of its market val ue.

(7) Illinois Affordable Housing Program Trust Fund
Bonds or Notes as defined in and issued pursuant to the

II'li nois Housi ng Devel opnent Act.
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(8) In an anmpunt equal to at | east market value of

that anmpbunt of funds deposited exceedi ng the i nsurance

limtation provided by the Federal Deposit | nsurance

Corporation or the National Credit Union Adninistration

or other approved share insurer: (i) securities, (ii)

nortgages, (iii) letters of credit issued by a Federal

Hone Loan Bank, or (iv) loans covered by a State Guaranty

under the Illinois Farm Devel opnent Act.

(b) The State Treasurer nmay establish a system to
aggregate perm ssible securities received as collateral from
financial institutions in a collateral pool to secure State
deposits of the institutions that have pledged securities to
t he pool .

(c) The Treasurer may at any tinme declare any particul ar
security ineligible to qualify as collateral when, in the
Treasurer's judgnment, it is deened desirable to do so.

(d) Notw thstandi ng any other provision of this Section,
as security the State Treasurer may, in his discretion,
accept a bond, executed by a conpany authorized to transact
t he ki nds of business described in clause (g) of Section 4 of
the Illinois Insurance Code, in an amobunt not less than the
anount of the deposits required by this Section to be
secured, payable to the State Treasurer for the benefit of
the People of the State of Illinois, in aformthat is
acceptable to the State Treasurer.

(Source: P.A 87-510; 87-575; 87-895; 88-93.)

(15 I'LCS 520/11.1) (from Ch. 130, par. 30.1)

Sec. 11.1. The State Treasurer may, in his or_ her
di scretion, accept as security for State deposits insured
certificates of deposit or share certificates issued to the
depository institution pledging them as security and may
require security in the anount of 125%of the value of the

State deposi t. Such certificate of deposit or share
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certificate shall:

(1) be fully insured by the Federal Deposit |nsurance
Cor por ati on, t he Feder al Savi ngs and Loan Insurance
Corporation or the National Credit Union Share Insurance Fund
or issued by a depository institution which is rated wthin
the 3 highest classifications established by at |east one of
the 2 standard rating services;

(2) be issued by a financial institution having assets

of $15, 000, 000 $30;000; 000 or nore; and

(3) be issued by either a savings and | oan associ ation
having a capital to asset ratio of at least 2% by a bank
having a capital to asset ratio of at |least 6% or by a credit
union having a capital to asset ratio of at |east 4%

The depository institution shall effect the assignnent of
the certificate of deposit or share certificate to the State
Treasurer and shall agree, that in the event the issuer of
the certificate fails to naintain the capital to asset ratio
required by this Section, such certificate of deposit or
share certificate shall be replaced by additional suitable
security.

(Source: P.A 85-803.)

Section 805. The Public Funds Deposit Act is anended by

changing Section 1 as foll ows:

(30 ILCS 225/1) (from Ch. 102, par. 34)

Sec. 1. Deposits. Any treasurer or other custodi an of
public funds may deposit such funds in a savings and | oan
associ ation, savings bank, or State or national bank in this
State. Wen such deposits becone coll ected funds and are not
needed for imredi ate di sbursenent, they shall be invested
within 2 wrking days at prevailing rates or better. The
treasurer or other custodian of public funds may require such

bank, savings bank, or savings and |oan association to
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deposit with himor her securities guaranteed by agencies and
instrunentalities of the federal governnment equal in market
val ue to the anmount by which the funds deposited exceed the

federally insured anount. Any treasurer or other custodi an of

public funds may accept as security for public funds

deposited in such bank, savings bank, or savings and | oan

association any securities or other eligible collateral

authorized by Sections 11 and 11.1 of the Deposit of State

Moneys Act (15 ILCS 520/11 and 11.1) or Section 6 of the

Public Funds |Investment Act (30 ILCS 235/6). Such treasurer

or other custodian is authorized to enter into an agreenent
with any such bank, savings bank, or savings and |oan
association, wth any federally insured financial institution
or trust conpany, or with any agency of the U S. governnent
relating to the deposit of such securities. Any such
treasurer or other custodian shall be discharged from
responsibility for any funds for which securities are so
deposited with himor her, and the funds for which securities
are so deposited shall not be subject to any otherw se
applicable limtation as to anount.

No bank, savings bank, or savings and | oan associ ation
shal|l receive public funds as permtted by this Section,
unless it has conplied wth the requirenments established
pursuant to Section 6 of the Public Funds I nvestnent Act.

(Source: P.A 91-211, eff. 7-20-99.)

Section 810. The State Oficers and Enployees Mney

Di sposition Act is anended by changing Section 2c as foll ows:

(30 I'LCS 230/ 2c) (from Ch. 127, par. 173a)

Sec. 2c. Every such officer, board, conmm ssion,
conm ssioner, departnent, institution, arm or agency 1is
aut hori zed to demand and receive a bond and securities in

anmount and kind satisfactory to himfrom any bank or savings
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and | oan association in which noneys held by such officer,
board, conm ssion, conmm ssioner, departnment, institution, arm
or agency for or on behalf of the State of Illinois, may be
on deposit, such securities to be held by the officer, board,
conmi ssi on, conm ssioner, departnent, institution, arm or
agency for the period that such noneys are so on deposit and
then returned together with interest, dividends and other
accruals to the bank or savings and | oan association. The
bond or undertaking and such securities shall be conditioned
for the return of the noneys deposited in conformty with the
terms of the deposit.

Whenever funds deposited with a bank or savings and | oan
associ ation exceed the anmount of federal deposit insurance

coverage, a bond, er pledged securities, or other eligible

collateral shall be obtained. Only the types of securities or

other eligible collateral which the State Treasurer may, in

his or her discretion, accept for amounts not insured by the
Federal Deposit |Insurance Corporation or the Federal Savings
and Loan | nsurance Corporation under Section 11 of "An Act in
relation to State noneys", approved June 28, 1919, as
anended, nay be accepted as pledged securities. The narket
val ue of the bond or pledged securities shall at all tinmes be
equal to or greater than the uninsured portion of the deposit

unl ess the funds deposited are collateralized pursuant to a

system established by the State Treasurer to aqqgregate

pernm ssible securities received as collateral fromfinanci al

institutions in a collateral pool to secure State deposits of

the institution that have pl edged securities to the pool.

All securities deposited by a bank or savings and | oan
associ ation under the provisions of this Section shall remain
the property of +the depositary and may be stanped by the
depositary so as to indicate that such securities are
deposited as collateral. Should the bank or savings and | oan

association fail or refuse to pay over the noneys, or any
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part thereof, deposited wth it, the of ficer, board,
comm ssion, comm ssioner, departnent, institution, armor
agency may sell such securities upon giving 5 days notice to
the depositary of his intention to so sell such securities.
Such sal e shall transfer absolute ownership of the securities
so sold to the vendee thereof. The surplus, if any, over the
anount due to the State and the expenses of the sale shall be
paid to the bank or savings and | oan associ ation. Actions may
be brought in the nanme of the People of the State of Illinois
to enforce the clainms of the State wth respect to any
securities deposited by a bank or savi ngs and | oan
associ ati on.

No bank or savings and |oan association shall receive
public funds as permtted by this Section, wunless it has
conplied with the requirenents established pursuant to
Section 6 of "An Act relating to certain investnents of
public funds by public agencies", approved July 23, 1943, as
now or hereafter anended.

(Source: P.A 85-257.)

Section 815. The Public Funds I nvestnent Act is anended

by changing Section 6 as foll ows:

(30 ILCS 235/6) (from Ch. 85, par. 906)

Sec. 6. Report of financial institutions.

(a) No bank shall receive any public funds unless it has
furnished the corporate authorities of a public agency
submtting a deposit wth copies of the last tw sworn
statenments of resources and liabilities which the bank 1is
required to furnish to the Comm ssioner of Banks and Real
Estate or to the Conptroller of the Currency. Each bank
designated as a depository for public funds shall, while
acting as such depository, furnish the corporate authorities

of a public agency with a copy of all statenents of resources
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and liabilities which it 1is required to furnish to the
Comm ssi oner of Banks and Real Estate or to the Conptroller
of the Currency; provided, that if such funds or noneys are
deposited in a bank, the amount of all such deposits not
collateralized or insured by an agency of the federal
government shall not exceed 75% of the capital stock and
surplus of such bank, and the corporate authorities of a
public agency submtting a deposit shall not be discharged
fromresponsibility for any funds or noneys deposited in any
bank in excess of such limtation.

(b) No savings bank or savings and |oan association
shall receive public funds wunless it has furnished the
corporate authorities of a public agency submtting a deposit
with copies of the last 2 sworn statenents of resources and
liabilities which the savings bank or savings and |oan
association is required to furnish to the Conmm ssioner of
Banks and Real Estate or the Federal Deposit |nsurance
Cor por ati on. Each savi ngs bank or savings and |oan
associ ation designated as a depository for public funds
shall, while acting as such depository, furnish the corporate
authorities of a public agency with a copy of all statenents
of resources and liabilities which it is required to furnish
to the Comm ssioner of Banks and Real Estate or the Federal
Deposit I nsurance Corporation; provided, that if such funds
or noneys are deposited in a savings bank or savings and | oan
associ ati on, t he anount of al | such deposits not
collateralized or insured by an agency of the federal
government shall not exceed 75% of the net worth of such
savings bank or savings and | oan associ ation as defined by
the Federal Deposit |Insurance Corporation, and the corporate
authorities of a public agency submtting a deposit shall not
be discharged from responsibility for any funds or noneys
deposited in any savings bank or savings and | oan associ ation

in excess of such limtation.
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(c) No credit union shall receive public funds unless it
has furnished the corporate authorities of a public agency
submtting a share deposit wth copies of the last two
reports of examnation prepared by or submtted to the
II'linois Departnment of Financial Institutions or the National
Credit Union Adm nistration. Each credit union designated as
a depository for public funds shall, while acting as such
depository, furnish the corporate authorities of a public
agency wth a copy of all reports of exam nation prepared by
or furnished to the Illinois Departnent of Fi nanci al
Institutions or the National Credit Union Adm nistration;
provided that if such funds or noneys are invested in a
credit union account, the amount of all such investnents not
collateralized or insured by an agency of the federal
government or other approved share insurer shall not exceed
50% of the wuninpaired capital and surplus of such credit
uni on, which shall include shares, reserves and undivided
earnings and the corporate authorities of a public agency
maki ng an investnent shal | not be di schar ged from
responsibility for any funds or noneys invested in a credit
union in excess of such limtation.

(d) \Whenever a public agency deposits any public funds
in a financial institution, the public agency may enter into
an agreenent with the financial institution requiring any
f unds not i nsured by the Federal Deposit |Insurance
Corporation or the National Credit Union Admnistration or
other approved share insurer to be collateralized by any of

the followi ng cl asses of securities, provided there has been

no default in the paynent of principal or interest thereon:

(1) Bonds, notes, or other securities constituting

direct and general obligations of the United States, the

bonds, notes, or other securities constituting the direct

and ogeneral obligation of any agency or instrunentality

of the United States, the interest and principal of which
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is unconditionally gquaranteed by the United States, and

bonds, not es, or other securities or evidence of

i ndebt edness constituting the obligation of a U.S. agency

or instrunentality.

(2) Direct and general obligation bonds of the

State of Illlinois or of any other state of the United

St at es.

(3) Revenue bonds of this State or any authority,

board, conmi ssion, or sinilar agency thereof.

(4) Direct and general obligation bonds of any

city, town, county, school district, or other taxing body

of any state, the debt service of which is payable from

general ad val orem t axes.

(5) Revenue bonds of any city, town, county, or

school district of the State of Illinois.

(6) Onligations issued, assuned, or quaranteed by

the |nternational Fi nance Corporation, the principal of

which is not anortized during the life of the obligation,

but no such obligation shall be accepted at nore than 90%

of its market val ue.

(7) Illinois Affordable Housing Program Trust Fund

Bonds or Notes as defined in and issued pursuant to the

I1linois Housi ng Devel opnent Act.

(8) In an anmpbunt equal to at | east market value of

that anmpbunt of funds deposited exceedi ng the i nsurance

limtation provided by the Federal Deposit | nsurance

Corporation or the National Credit Union Adninistration

or other approved share insurer: (i) securities, (ii)

nortgages, (iii) letters of credit issued by a Federal

Hone Loan Bank, or (iv) loans covered by a State Guaranty

under the Illinois Farm Devel opnent Act.

(9) Certificates of deposit or share certificates

issued to the depository institution pledging them as

security. The public agency nay require security in the
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amount of 125% of the val ue of the public agency deposit.

Such certificate of deposit or share certificate shall:

(i) be fully insured by the Federal Deposit

| nsurance Corporation, the Federal Savings and Loan

| nsurance Corporation, or the National Credit Union

Share Insurance Fund or issued by a depository

institution which is rated wthin the 3 highest

classifications established by at | east one of the 2

standard rating services;

(ii) be issued by a financial institution

havi ng assets of $15, 000, 000 or npre; and

(iii) be issued by either a savings and | oan

association having a capital to asset ratio of at

|l east 2% by a bank having a capital to asset ratio

of at |east 6% or by a credit union having a capital

to asset ratio of at | east 4%

The depository institution shall effect the assi gnnent of

the certificate of deposit or share certificate to the public

agency and shall aqgree that, in the event the issuer of the

certificate fails to naintain the capital to asset ratio

required by this Section, such certificate of deposit or

share certificate shall be replaced by additional suitable

(e) The public agency nay accept a system established by

the State Treasurer to aqgqgreqgate perm ssible securities

received as collateral from financi al institutions in a

collateral pool to secure public deposits of the institutions

t hat have pl edged securities to the pool.

(f) The public agency nay at any tine declare any

particul ar security ineliqgible to qualify as coll ateral when,

in the public agency's judgnent, it is deened desirable to do

SO.

(g) Notwi thstanding any other provision of this Section,

as security a public agency may, at its discretion, accept a
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bond, executed by a conpany authorized to transact the Kkinds

of business described in clause (q) of Section 4 of the

Illinois Insurance Code, in an anmpunt not Jless than the

amount of the deposits required by this Section to be

secured, payable to the public agency for the benefit of the

People of the wunit of governnent, in a form that 1is

accept abl e to the public agency securtittes;--nbrtgages;

letters-of-credit-tssued-by-a--Federal - - Hone- - Loan- - Bank; - - of
l oans- - eovered- - by- - a- - St at e- Guarant y- under-the-tt 1 not s- Farm
Pevel oprent - Act - + n- an- anbunt - egual - t o- at - | east - - rar ket - - val ue
of - - t hat - - anpunt - - of - - f unds- depost t ed- exeeedt ng- t he- t nsur ance
limtation--provided--by--the---Federal---Deposit---1Inasurance
Corporatton--or--the--Nattonal - Credtt-Unt on- Adnt ni stratt on- or
ot her - appr oved- shar e- t Asur eF .

(h) ¢e) Paragraphs (a), (b), (c), and (d), (e), (f), and

(g) of this Section do not apply to the University of

I11inois, Sout hern I1linois University, Chicago State
University, Eastern Illinois University, GCGovernors State
University, Illinois State University, Northeastern Illinois
University, Northern 1Illinois University, Western Illinois

University, the Cooperative Conputer Center and public
community col | eges.

(Source: P.A 91-324, eff. 1-1-00; 91-773, eff. 6-9-00.)

Section 820. The 1llinois Banking Act is anended by
changi ng Sections 2, 5, and 17 and by adding Section 13.6 as

foll ows:

(205 ILCS 5/2) (from Ch. 17, par. 302)

Sec. 2. Ceneral definitions. In this Act, unless the
context otherwi se requires, the followng words and phrases
shal | have the foll ow ng neanings:

"Accommodation party" shall have the nmeaning ascribed to

that termin Section 3-419 of the Uniform Conmmerci al Code.
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"Action" in the sense of a judicial proceeding includes
recoupnents, counterclains, set-off, and any ot her proceeding
in which rights are determ ned.

"Affiliate facility" of a bank neans a main banking
prem ses or branch of another commonly owned bank. The main
banki ng prem ses or any branch of a bank may be an "affiliate
facility" wth respect to one or nore other commonly owned
banks.

"Appropriate federal banking agency" neans the Federal
Deposit Insurance Corporation, the Federal Reserve Bank of
Chi cago, or the Federal Reserve Bank of St. Louis, as
determ ned by federal |aw.

"Bank" nmeans any person doi ng a banki ng busi ness whet her
subject to the laws of this or any other jurisdiction.

A "banki ng house", "branch", "branch bank" or "branch
office" shall nean any place of business of a bank at which
deposits are received, checks paid, or |oans nmade, but shal
not include any place at which only records thereof are made,
posted, or Kkept. A place of business at which deposits are
recei ved, checks paid, or |oans made shall not be deened to
be a branch, branch bank, or branch office if the place of
busi ness is adjacent to and connected with the nmain banking
premses, or if it 1is separated from the nmain banking
prem ses by not nore than an alley; provided always that (i)
if the place of business is separated by an alley fromthe
mai n banki ng prem ses there is a connection between the two
by public or private way or by subterranean or overhead
passage, and (ii) if the place of business is in a building
not wholly occupi ed by the bank, the place of business shal
not be within any office or roomin which any other business
or service of any kind or nature other than the business of
the bank is conducted or carried on. A place of business at
whi ch deposits are received, checks paid, or |oans made shal

not be deened to be a branch, branch bank, or branch office
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(1) of any bank if the place is a termnal established and
mai ntai ned in accordance with paragraph (17) of Section 5 of
this Act, or (ii) of a comonly owned bank by virtue of
transactions conducted at that place on behalf of the other
commonly owned bank under paragraph (23) of Section 5 of this
Act if the place is an affiliate facility with respect to the

ot her bank.

"Branch of an out-of-state bank" means a branch
established or maintained in Illinois by an out-of-state bank
as a result of a nerger between an Illinois bank and the

out -of -state bank that occurs on or after May 31, 1997, or
any branch established by the out-of-state bank foll ow ng the
ner ger.

"Byl aws" neans the bylaws of a bank that are adopted by

the bank's board of directors or shareholders for the

requl ati on and managenent of the bank's affairs. If the bank

operates as a limted liability conpany, however, "byl aws"

means the operating agreenent of the bank.

"Call report fee" neans the fee to be paid to the
Comm ssioner by each State bank pursuant to paragraph (a) of
subsection (3) of Section 48 of this Act.

"Capital" includes the aggregate of outstanding capital
stock and preferred stock.

"Cash flow reserve account” means the account within the
books and records of the Conm ssioner of Banks and Real
Estate used to record funds designated to maintain a
reasonabl e Bank and Trust Conpany Fund operating balance to
nmeet agency obligations on a tinely basis.

"Charter" i ncl udes t he ori gi nal charter and al
amendnents thereto and articles of nmerger or consolidation.

"Conmi ssioner” neans the Conm ssioner of Banks and Real
Estate or a person authorized by the Conm ssioner, the Ofice
of Banks and Real Estate Act, or this Act to act in the

Conmi ssi oner's st ead.
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"Commonly owned banks" neans 2 or nore banks that each
gqualify as a bank subsidiary of the sane bank hol di ng conpany
pursuant to Section 18 of the Federal Deposit |nsurance Act;
"commonly owned bank" refers to one of a group of comonly
owned banks but only with respect to one or nore of the other
banks in the same group.

"Community" neans a city, village, or incorporated town
and al so includes the area served by the banking offices of a
bank, but need not be Iimted or expanded to conform to the

geogr aphi ¢ boundaries of units of |ocal governnent.

"Conpany" neans a corporation, limted liability conpany,
part ner shi p, busi ness trust, associ ati on, or simlar
organi zati on and, unless specifically excluded, includes a

"State bank" and a "bank".

"Consol i dati ng bank” neans a party to a consolidation.

"Consolidation" takes place when 2 or nore banks, or a
trust conpany and a bank, are extinguished and by the sane
process a new bank is created, taking over the assets and
assumng the liabilities of the banks or trust conpany
passi ng out of existence.

"Continuing bank" means a nmerging bank, the charter of
whi ch beconmes the charter of the resulting bank

"Converting bank"” means a State bank converting to becone
a national bank, or a national bank converting to becone a
St at e bank.

"Converting t rust conpany" nmeans a trust conpany
converting to becone a State bank.

"Court" neans a court of conpetent jurisdiction.

"Director" neans a nenber of the board of directors of a

bank. In the case of a nmanager-managed limted liability

conpany, however, "director" neans a nanager of the bank and,

in the case of a nmenmber-nmanaged |limted liability conmpany,

"director” neans a nenber of the bank. The term "director"”

does not include an advisory director, honorary director,
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director eneritus, or simlar person, unless the person is

otherwi se perform ng functions sinmilar to those of a nenber

of the board of directors.

"Eligible depository institution" neans an insured
savi ngs association that is in default, an insured savings
association that is in danger of default, a State or national
bank that 1is in default or a State or national bank that is
i n danger of default, as those terns are defined in this
Section, or a new bank as that termdefined in Section 11(m
of the Federal Deposit Insurance Act or a bridge bank as that
termis defined in Section 11(n) of the Federal Deposit
| nsurance Act or a new federal savings association authorized
under Section 11(d)(2)(f) of the Federal Deposit |nsurance
Act .

"Fi duci ary" means trustee, agent execut or,
adm nistrator, conmttee, guardian for a mnor or for a
person under | egal disability, recei ver, trustee in
bankruptcy, assignee for creditors, or any holder of simlar
position of trust.

"Financial institution"” neans a bank, savings and |oan
association, credit union, or any |icensee under the Consuner
I nstal |l nrent Loan Act or the Sal es Finance Agency Act and, for
purposes of Section 48.3, any proprietary network, funds
transfer corporation, or other entity providing electronic
funds transfer services, or any corporate fiduciary, its
subsidiaries, affiliates, parent conpany, or contractual
service provider that is exam ned by the Conm ssioner.

"Foundation"” nmeans the Illinois Bank Exam ners' Education
Foundat i on.

"General obligation" neans a bond, note, debenture,
security, or other instrunent evidencing an obligation of the
governnment entity that is the issuer that is supported by the
full available resources of the issuer, the principal and

interest of which is payable in whole or in part by taxation.
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"Cuar ant ee” neans an undertaking or prom se to answer for
paynment of another's debt or performance of another's duty,
liability, or obligation whether "paynent guaranteed" or
"col | ection guarant eed".

"I'n danger of default"” nmeans a State or national bank, a
federally chartered insured savings association or an
II'linois state chartered insured savings association with
respect to which the Comm ssioner or the appropriate federal
banki ng agency has advised the Federal Deposit |nsurance
Cor poration that:

(1) inthe opinion of the Commssioner or the
appropri ate federal banking agency,

(A) the State or national bank or insured
savi ngs association is not likely to be able to neet
the demands of the State or national bank's or
savings association's obligations in the normal
course of business; and

(B) there 1is no reasonable prospect that the
State or nati onal bank or i nsured savi ngs
association wll be able to neet those demands or
pay those obligations wthout federal assistance; or
(2) inthe opinion of the Commssioner or the

appropri ate federal banking agency,

(A) the State or national bank or insured
savi ngs association has incurred or is Ilikely to
incur |losses that will deplete all or substantially
all of its capital; and

(B) there is no reasonable prospect that the
capital of the State or national bank or insured
savings association wll be replenished wthout
federal assistance.

"I'n default” neans, with respect to a State or national
bank or an insured savings association, any adjudication or

other official determnation by any court of conpetent
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jurisdiction, the Conm ssioner, the appropriate f eder al
banki ng agency, or other public authority pursuant to which a
conservator, receiver, or other |egal custodian is appointed
for a State or national bank or an i nsured savi ngs
associ ati on.

"I nsured savings association” neans any federal savings
associ ation chartered under Section 5 of the federal Hone

Omers' Loan Act and any State savings association chartered

under the 1Illinois Savings and Loan Act of 1985 or a
predecessor Illinois statute, the deposits of which are
insured by the Federal Deposit |nsurance Corporation. The

term also includes a savings bank organized or operating
under the Savings Bank Act.

"Insured savings association in recovery" neans an
i nsured savi ngs associ ation that is not an eligible
depository institution and that does not neet the mninum
capital requirenents applicable with respect to the insured
savi ngs associ ati on.

"l ssuer" neans for purposes of Section 33 every person
who shall have issued or proposed to issue any security;
except that (1) with respect to certificates of deposit,
voting trust certificates, collateral-trust certificates, and
certificates of interest or shares in an unincorporated
i nvestnment trust not having a board of directors (or persons
performng simlar functions), "issuer" nmeans the person or
persons performng the acts and assumng the duties of
depositor or nmanager pursuant to the provisions of the trust,
agreenent, or instrunent wunder which the securities are
issued; (2) with respect to trusts other than those specified
in clause (1) above, where the trustee is a corporation
authorized to accept and execute trusts, "issuer" neans the
entrusters, depositors, or creators of the trust and any
manager or commttee charged with the general direction of

the affairs of the trust pursuant to the provisions of the
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agreenent or instrunent <creating the trust; and (3) with
respect to equipnent trust certificates or like securities,
"issuer" nmeans the person to whomthe equi pnent or property
is or is to be leased or conditionally sold.

"Letter of credit" and "customer" shall have the nmeani ngs
ascribed to those terns in Section 5-102 of the Uniform
Commer ci al Code.

"Main banking premses” neans the location that is
designated in a bank's charter as its main office.

"Maker or obligor" nmeans for purposes of Section 33 the
i ssuer of a security, the promsor in a debenture or other
debt security, or the nortgagor or grantor of a trust deed or
simlar conveyance of a security interest in real or personal
property.

"Merged bank"™ nmeans a nmerging bank that is not the
continuing, resulting, or surviving bank in a consolidation
or nerger.

"Merger" includes consolidation.

"Mer gi ng bank"™ neans a party to a bank nerger.

"Merging trust conmpany" neans a trust conpany party to a
merger with a State bank

"M d-tier bank hol ding conpany” neans a corporation that
(a) owns 100% of the issued and outstandi ng shares of each
class of stock of a State bank, (b) has no ot her
subsidiaries, and (c) 100% of the issued and outstanding
shares of the corporation are owned by a parent bank hol ding
comnpany.

"Municipality" means any muni ci pality, political
subdi vi si on, school district, taxing district, or agency.

"National bank" nmeans a national banking association
|located in this State and after My 31, 1997, neans a
nati onal banki ng association without regard to its |ocation.

"Qut-of -state bank"” nmeans a bank chartered under the | aws

of a state other than Illinois, a territory of the United
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States, or the District of Col unbia.

"Parent bank hol ding conpany” nmeans a corporation that is
a bank holding conpany as that term is defined in the
II'linois Bank Hol di ng Conpany Act of 1957 and owns 100% of
the issued and outstanding shares of a md-tier bank hol ding
conpany.

"Person"” nmeans an individual, cor porati on, [imted
l[iability conpany, partnership, joint venture, trust, estate,

or uni ncor porated associ ati on.

"Public agency” neans the State of Illinois, the various
counties, townships, cities, t owns, vi |l | ages, school
districts, educat i onal service regi ons, speci al road

districts, public water supply districts, fire protection
districts, dr ai nage districts, | evee districts, sewer
districts, housing authorities, the Illinois Bank Exam ners
Education Foundation, the Chicago Park District, and al
other political corporations or subdivisions of the State of
II'linois, whether now or hereafter created, whether herein
specifically nentioned or not, and shall also include any
other state or any political corporation or subdivision of
anot her state.

"Public funds" or "public noney" means current operating
funds, special funds, interest and sinking funds, and funds
of any kind or character belonging to, in the custody of, or
subject to the control or regulation of the United States or
a public agency. "Public funds" or "public noney" shal
include funds held by any of the officers, agents, or
enpl oyees of the United States or of a public agency in the
course of their official duties and, with respect to public
nmoney of the United States, shall include Postal Savings
f unds.

"Publ i shed" neans, unless the context requires otherw se,
the publishing of the notice or instrunment referred to in

sone newspaper of general circulation in the comunity in
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which the bank is Jlocated at |east once each week for 3
successive weeks. Publishing shall be acconplished by, and
at the expense of, the bank required to publish. \Were
publishing is required, the bank shall submt to t he
Comm ssi oner t hat evidence of the publication as the
Comm ssi oner shall deem appropri ate.

"Qualified financial contract™ means any security
contract, comodity contract, forward contract, including
spot and forward foreign exchange contracts, repurchase
agreenent, swap agreenent, and any simlar agreenent, any
option to enter into any such agreenent, including any
conbi nati on of the foregoing, and any master agreenent for

such agreenments. A naster agreenent, together wth al

suppl enments thereto, shall be treated as one qualified
financial contract. The contract, option, agreenment, or
conbi nation of contracts, options, or agreenents shall be

refl ected wupon the books, accounts, or records of the bank,
or a party to the contract shall provide docunentary evi dence
of such agreenent.

"Recorded"” neans the filing or recording of the notice or
instrument referred to in the office of the Recorder of the
county wherein the bank is | ocated.

"Resulting bank"™ neans the bank resulting froma nerger
or conver sion.

"Securities" neans stocks, bonds, debentures, notes, or
other sim/lar obligations.

"Stand-by letter of credit" neans a letter of credit
under which drafts are payable wupon the condition the
custoner has defaulted in performance of a duty, Iliability,
or obligation.

"State bank" neans any banking corporation that has a
banki ng charter issued by the Comm ssioner under this Act.

"State Banki ng Board" neans the State Banking Board of

[11inois.
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"Subsidiary" wth respect to a specified conpany neans a
conpany that is controlled by the specified conpany. For
pur poses of paragraphs (8) and (12) of Section 5 of this Act,
"control" nmeans the exercise of operational or manageri al
control of a corporation by the bank, either alone or
together with other affiliates of the bank.

"Surplus" neans the aggregate of (i) amounts paid in
excess of the par value of capital stock and preferred stock;
(ii1) amounts contributed other than for <capital stock and
preferred stock and allocated to the surplus account; and
(ti1) amounts transferred fromundi vided profits.

"Tier 1 Capital"” and "Tier 2 Capital" have the neanings
assigned to those terns in regulations pronul gated for the
appropriate federal banking agency of a state bank, as those
regul ati ons are now or hereafter anended.

"Trust conpany” mneans a limted liability conpany or
corporation incorporated in this State for the purpose of
accepting and executing trusts.

"Undi vided profits" means wundistributed earnings |ess
di scretionary transfers to surplus.

"Uninpaired capital and wuninpaired surplus”, for the
pur poses of paragraph (21) of Section 5 and Sections 32, 33,
34, 35.1, 35.2, and 47 of this Act means the sumof the state
bank's Tier 1 Capital and Tier 2 Capital plus such other
sharehol der equity as nay be included by regulation of the
Commi ssi oner. Uni npaired capital and wuninpaired surplus
shal |l be calculated on the basis of the date of the |ast
quarterly call report filed with the Conm ssioner preceding
the date of the transaction for which the <calculation 1is
made, provided that: (i) when a material event occurs after
the date of the last quarterly call report filed wth the
Comm ssioner that reduces or increases the bank's uninpaired
capital and uninpaired surplus by 10% or nore, then the

uni npai red capital and uni npaired surplus shall be cal cul ated
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from the date of the mterial event for a transaction
conducted after the date of the material event; and (ii) if
the Comm ssioner determ nes for safety and soundness reasons
that a state bank should <calculate wuninpaired capital and
uninpaired surplus nore frequently than provided by this
par agr aph, the Conmm ssioner nmay by witten notice direct the
bank to calculate uninpaired capital and uninpaired surplus
at a nore frequent interval. |In the case of a state bank
newly chartered under Section 13 or a state bank resulting
froma nmerger, consolidation, or conversion under Sections 21
t hrough 26 for which no preceding quarterly call report has
been filed with the Comm ssioner, wuninpaired capital and
uni mpai red surplus shall be calculated for the first cal endar
quarter on the basis of the effective date of the charter
merger, consolidation, or conversion.

(Source: P.A 92-483, eff. 8-23-01.)

(205 ILCS 5/5) (from Ch. 17, par. 311)

Sec. 5. GCeneral corporate powers. A bank organi zed
under this Act or subject hereto shall be a body corporate
and politic and shall, wthout specific nention thereof in
the charter, have all the powers conferred by this Act and
the foll owi ng additional general corporate powers:

(1) To sue and be sued, conplain, and defend in its
cor porate narne.

(2) To have a corporate seal, which may be altered at
pl easure, and to wuse the sanme by causing it or a facsimle
thereof to be inpressed or affixed or in any manner
reproduced, provided that the affixing of a corporate seal to
an instrunment shall not give the instrunment additional force
or effect, or change the construction thereof, and the use of
a corporate seal is not mandatory.

(3) To meke, alter, anend, and repeal bylaws, not

inconsistent with its charter or wth | aw, for t he
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admnistration of the affairs of the bank. If this Act does
not provide specific guidance in mtters of corporate
governance, the provisions of the Business Corporation Act of

1983 nmay be wused if so provided in the bylaws, and if the

bank is alinmted liability conpany, the provisions of the

Limted Liability Conmpany Act shall be used.

(4) To elect or appoint and renove officers and agents
of the bank and define their duties and fix their
conpensati on.

(5 To adopt and operate reasonable bonus plans,
profit-sharing plans, stock-bonus plans, stock-option plans,
pension plans and simlar incentive plans for its directors,
of ficers and enpl oyees.

(5.1) To nmanage, operate and admnister a fund for the
i nvestment of funds by a public agency or agencies, including
any unit of local governnent or school district, or any
person. The fund for a public agency shall invest in the
sanme type of investnents and be subject to the sane
[imtations provided for the investnment of public funds. The
fund for public agencies shall mintain a separate |edger
showing the anmount of investnment for each public agency in
the fund. "Public funds" and "public agency"” as used in this
Section shall have the neanings ascribed to themin Section 1
of the Public Funds Investnent Act.

(6) To make reasonabl e donations for the public welfare
or for <charitable, scientific, religious or educational
pur poses.

(7) To borrow or incur an obligation; and to pledge its
assets:

(a) to secure its borrowings, its |ease of personal
or real property or its other nondeposit obligations;

(b) to enable it to act as agent for the sale of
obligations of the United States;

(c) to secure deposits of public noney of the
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United States, whenever required by the Ilaws of the

United States, including without being limted to,

revenues and funds the deposit of which is subject to the

control or regulation of the United States or any of its
of ficers, agents, or enployees and Postal Savings funds;

(d) to secure deposits of public noney of any state
or of any political corporation or subdivision thereof
including, wthout being limted to, revenues and funds
the deposit of which is subject to the <control or
regulation of any state or of any political corporation
or subdivisions thereof or of any of their officers,
agents, or enpl oyees;

(e) to secure deposits of noney whenever required
by the National Bankruptcy Act;

(f) (blank); and

(g0 to secure trust funds comingled wth the
bank's funds, whether deposited by the bank or an
affiliate of the bank, pursuant to Section 2-8 of the

Cor porate Fiduciary Act.

(8 To own, possess, and carry as assets all or part of
the real estate necessary in or with which to do its banking
busi ness, either directly or indirectly through the ownership
of all or part of the capital stock, shares or interests in
any corporation, association, trust engaged in holding any
part or parts or all of the bank prem ses, engaged in such
busi ness and in conducting a safe deposit business in the
prem ses or part of them or engaged in any activity that the
bank is permtted to conduct in a subsidiary pursuant to
par agraph (12) of this Section 5.

(9) To own, possess, and carry as assets other real
estate to which it may obtain title in the collection of its
debts or that was fornmerly wused as a part of the bank
prem ses, but title to any real estate except as herein

permtted shall not be retained by the bank, either directly
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or by or through a subsidiary, as permtted by subsection
(12) of this Section for a total period of nore than 10 years
after acquiring title, either directly or indirectly.

(10) To do any act, including the acquisition of stock,
necessary to obtain insurance of its deposits, or part
t hereof, and any act necessary to obtain a guaranty, in whole
or in part, of any of its loans or investnents by the United
States or any agency thereof, and any act necessary to sell
or otherw se dispose of any of its loans or investnents to
the United States or any agency thereof, and to acquire and
hol d nenbership in the Federal Reserve System

(11) Notwi thstanding any other provisions of this Act or
any other law, to do any act and to own, possess, and carry
as assets property of the character, including stock, that is
at the time authorized or permtted to national banks by an
Act of Congress, but subject always to the sanme Ilimtations
and restrictions as are applicable to national banks by the
pertinent federal |aw and subject to applicable provisions of
the Financial Institutions |Insurance Sal es Law.

(12) To own, possess, and carry as assets stock of one
or nore corporations that is, or are, engaged in one or nore
of the foll ow ng businesses:

(a) holding title to and admnistering assets
acquired as a result of the collection or |iquidating of
| oans, investnments, or discounts; or

(b) holding title to and admnistering personal
property acquired by the bank, directly or indirectly
t hrough a subsidiary, for +the purpose of Ileasing to
others, provided the |ease or |eases and the investnent
of the bank, directly or through a subsidiary, 1in that
personal property otherwi se conply with Section 35.1 of
this Act; or

(c) carrying on or admnistering any of t he

activities excepting the receipt of deposits or the
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paynment of checks or other orders for the paynent of
nmoney in which a bank may engage in carrying on its
general banki ng business; provided, however, that nothing
contained in this paragraph (c) shall be deened to permt
a bank organi zed under this Act or subject hereto to do,
either directly or indirectly through any subsidiary, any
act, including the making of any |oan or investnent, or
to own, possess, or carry as assets any property that if
done by or owned, possessed, or carried by the State bank
would be in violation of or prohibited by any provision
of this Act.

The provisions of this subsection (12) shall not apply to
and shall not be deened to limt the powers of a State bank
wth respect to the ownership, possession, and carrying of
stock that a State bank is permtted to own, possess, or
carry under this Act.

Any bank intending to establish a subsidiary under this
subsection (12) shall give witten notice to the Comm ssi oner
60 days prior to the subsidiary's commenci ng of business or,
as the case may be, prior to acquiring stock in a corporation
that has already comenced business. After receiving the
notice, the Comm ssioner nmay wai ve or reduce the balance of
the 60 day notice period. The Comm ssioner may specify the
formof the notice and may pronul gate rules and regulations
to adm nister this subsection (12).

(13) To accept for paynent at a future date not
exceedi ng one year fromthe date of acceptance, drafts drawn
upon it by its custoners; and to issue, advise, or confirm
letters of credit authorizing the holders thereof to draw
drafts upon it or its correspondents.

(14) To own and | ease personal property acquired by the
bank at the request of a prospective I|essee and upon the
agreenent of that person to |ease the personal property

provi ded that the | ease, the agreement with respect thereto,
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and the anmount of the investnent of the bank in the property
conply with Section 35.1 of this Act.

(15) (a) To establish and maintain, in addition to the

mai n  banking prem ses, branches offering any banking

services permtted at the main banking premses of a

St at e bank.

(b) To establish and maintain, after May 31, 1997,
branches in another state that may conduct any activity
in that state that 1is authorized or permtted for any
bank that has a banking charter issued by that state,
subject to the sane limtations and restrictions that are
applicable to banks chartered by that state.

(16) (Bl ank).

(17) To establish and maintain termnals, as authorized
by the El ectronic Fund Transfer Act.

(18) To establish and maintain tenporary service booths
at any International Fair held in this State which is
approved by the United States Departnent of Conmerce, for the
duration of the international fair for the sole purpose of
providing a convenient place for foreign trade custoners at
the fair to exchange their honme countries' currency into
United States currency or the converse. This power shall not
be construed as establishing a new place or change of
| ocation for the bank providing the service booth.

(19) To indemify 1its officers, directors, enployees,
and agents, as authorized for corporations under Section 8.75
of the Business Corporation Act of 1983.

(20) To own, possess, and carry as assets stock of, or
be or becone a nenber of, any corporation, nutual conpany,
association, trust, or other entity formed exclusively for
the purpose of providing directors' and officers' liability
and bankers' bl anket bond insurance or reinsurance to and for
the benefit of the stockhol ders, nenbers, or Dbeneficiaries,

or their assets or businesses, or their officers, directors,
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enpl oyees, or agents, and not to or for the benefit of any
ot her person or entity or the public generally.

(21) To nake debt or equity investnents in corporations
or projects, whether for profit or not for profit, designed
to pronote the devel opnent of the community and its wel fare,
provided that the aggregate investnment in all of these
corporations and in all of these projects does not exceed 10%
of the uninpaired capital and uninpaired surplus of the bank
and provided that this I|imtation shall not apply to
creditworthy loans by the bank to those corporations or
projects. Upon witten application to the Comm ssioner, a
bank rmay make an investnment that woul d, when aggregated with
all other such investnents, exceed 10% of the uninpaired
capital and uninpaired surplus of the bank. The Comm ssi oner
may approve the investnent if he is of the opinion and finds
that the proposed investnment wll not have a material adverse
effect on the safety and soundness of the bank.

(22) To own, possess, and carry as assets the stock of a
corporation engaged in the ownership or operation of a travel
agency or to operate a travel agency as a part of its
busi ness.

(23) Wth respect to affiliate facilities:

(a) to conduct at affiliate facilities for and on
behal f of another commonly owned bank, if so authorized
by the other bank, all transactions that the other bank
is authorized or permtted to perform and

(b) to authorize a comonly owned bank to conduct
for and on behalf of it any of the transactions it 1is
authorized or permtted to perform at one or nore
affiliate facilities.

Any bank intending to conduct or to authorize a commonly
owned bank to conduct at an affiliate facility any of the
transactions specified in this paragraph (23) shall give

witten notice to the Conm ssioner at least 30 days before
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any such transaction is conducted at the affiliate facility.

(24) To act as the agent for any fire, life, or other
i nsurance conpany authorized by the State of |Illinois, by
soliciting and selling insurance and collecting prem uns on
policies issued by such conpany; and to receive for services
so rendered such fees or comm ssions as may be agreed upon
bet ween the bank and the insurance conpany for which it may
act as agent; provided, however, that no such bank shall in
any case assune or guarantee the paynent of any premum on
I nsur ance policies i ssued through its agency by its
principal; and provided further, that the bank shall not
guarantee the truth of any statenent nade by an assured in
filing his application for insurance.

(25) Notwi thstanding any other provisions of this Act or
any other law, to offer any product or service that is at the
tinme authorized or permtted to any i nsured savi ngs
association or out-of-state bank by applicable |Iaw, provided
t hat powers conferred only by this subsection (25):

(a) shall always be subject to the sanme limtations
and restrictions that are applicable to the insured
savings association or out-of-state bank for the product
or service by such applicable |aw

(b) shall be subject to applicable provisions of
the Financial Institutions |Insurance Sal es Law

(c) shall not include the right to own or conduct a
real estate brokerage business for which a |license woul d
be required under the laws of this State; and

(d) shall not be const rued to i ncl ude t he
establishment or maintenance of a branch, nor shall they
be construed to limt the establishment or maintenance of
a branch pursuant to subsection (11).

Not | ess than 30 days before engaging in any activity
under the authority of this subsection, a bank shall provide

witten notice to the Conm ssioner of its intent to engage in
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the activity. The notice shall indicate the specific federal
or state law, rule, regulation, or interpretation the bank
intends to use as authority to engage in the activity.
(Source: P.A. 91-330, eff. 7-29-99; 91-849, eff. 6-22-00;
92-483, eff. 8-23-01; 92-811, eff. 8-21-02.)

(205 1 LCS 5/13.6 new)

Sec. 13.6. Banks as linmted liability conpani es.

(a) Abank my be organized as a limted liability

conpany, nay convert to alimted liability conpany, or nay

merge with and into alimted liability conpany under the

applicable laws of this State and of the United States,

i ncluding any rul es pronul gated thereunder. A bank organi zed

as a limted liability conpany shall be subject to the

provisions of the Limted Liability Conpany Act in addition

to this Act, provided that iif a provision of the Limted

Liability Conpany Act conflicts with a provision of this Act

or with any rule of the Conm ssioner, the provision of this

Act or the rule of the Conmm ssioner shall apply.

(b) Any filing required to be mde under the Limted

Liability Conpany Act shall be nmade exclusively with the

Commi ssioner, and the Conmi SSioner shal | possess t he

exclusive authority to requlate the bank as provided in this

Act.

(c) Any organization as, conversion to, and nerger wth

or into alimted liability company shall be subject to the

prior approval of the Comm ssSioner.

(d) A bank that is alimted liability conpany shall be

subject to all of the provisions of this Act in the sane

manner as a bank that is organized in stock form

(e) The Conmi ssioner may pronulgate rules to ensure that

a bank that is alimted liability conpany (i) is operating

in a safe and sound nmanner and (ii) is subject to the

Commi ssioner's authority in the sane manner as a bank that is
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organi zed in stock form

(205 ILCS 5/17) (from Ch. 17, par. 324)
Sec. 17. Changes in charter.

(a) By conpliance with the provisions of this Act a

State bank may:

(1) (bl ank);

(2) increase, decrease or change its capital stock
whet her issued or unissued, provided that in no case
shall the capital be dimnished to the prejudice of its
creditors;

(3) provide for authorized but wunissued capital
stock reserved for issuance for one or nore of the
pur poses provided for in subsection (5) of Section 14
her eof ;

(4) authorize preferred st ock, or I ncrease,
decr ease or change the preferences, qualifications,
[imtations, restrictions or special or relative rights
of its preferred stock, whether issued or unissued, or

del egate authority to its board of directors as provided

in_ subsection (d), provided that in no case shall the

capital be dimnished to the prejudice of its creditors;
(5) increase, decrease or change the par value of
its shares of its <capital stock or preferred stock,

whet her issued or unissued, or delegate authority to its

board of directors as provided in subsection (d);

(6) (bl ank);

(7) elimnate cunmul ative voting rights under all or
specified circunstances, or elimnate voting rights
entirely, as to any class or classes or series of stock
of the bank pursuant to paragraph (3) of Section 15,
provi ded that one class of shares or series thereof shal
al ways have voting in respect to all matters in the bank,

and provided further that the proposal to elimnate such
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voting rights receives the approval of the holders of 70%
of the outstanding shares of stock entitled to vote as
provided in paragraph (7) of subsection (b) of this
Section 17;

(8) increase, decrease, or change its capital stock
or preferred stock, whether issued or unissued, for the
purpose of elimnating fractional shares or avoiding the
i ssuance of fractional shares, provided that in no case
shall the capital be dimnished to the prejudice of its
creditors; or

(9) make such other change in its charter as nay be
authorized in this Act.

(b) To effect a change or changes in a State bank's

charter as provided for in this Section 17:

(1) The board of directors shall adopt a resolution
setting forth the proposed anendnent and directing that
it be submtted to a vote at a neeting of stockhol ders,
whi ch may be either an annual or special neeting.

(2) If the neeting is a special neeting, witten or
printed notice setting forth the proposed anendnent or
summary thereof shall be given to each stockhol der of
record entitled to vote at such neeting at | east 30 days
before such neeting and in the manner provided in this
Act for the giving of notice of neetings of stockhol ders.

(3) At such special neeting, a vote of t he
stockholders entitled to vote shall be taken on the
proposed anmendnent. Except as provided in paragraph (7)
of this subsection (b), the proposed anendnent shall be
adopted wupon receiving the affirmative vote of the
hol ders of at |east two-thirds of the outstanding shares
of stock entitled to vote at such neeting, unless hol ders
of preferred stock are entitled to vote as a class in
respect thereof, in which event the proposed anendnent

shall be adopted upon receiving the affirmative vote of
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the holders of at least two-thirds of the outstanding
shares of each <class of shares entitled to vote as a
class in respect thereof and of the total outstanding
shares entitled to vote at such neeting. Any nunber of
anendnents may be submtted to the stockhol ders and voted
upon by them at one neeting. A certificate of the
amendnent, or anmendnents, verified by the president, or a
Vi ce- presi dent, or t he cashi er, shal | be filed
imredi ately in the office of the Comm ssioner.

(4) At any annual neeting without a resolution of
the board of directors and wthout a notice and prior
publ i cation, as herei nabove provided, a proposition for a
change in the bank's charter as provided for in this
Section 17 may be submtted to a vote of the stockhol ders
entitled to vote at the annual neeting, except that no
proposition for authorized but wunissued capital stock
reserved for issuance for one or nore of the purposes
provided for in subsection (5) of Section 14 hereof shal
be submtted without conplying with the provisions of
sai d subsection. The proposed anendnent shall be adopted
upon receiving the affirmative vote of the hol ders of at
| east two-thirds of the outstanding shares of stock
entitled to vote at such neeting, unless holders of
preferred stock are entitled to vote as a class in
respect thereof, in which event the proposed anendnent
shal | be adopted upon receiving the affirmative vote of
the holders of at |least two-thirds of the outstanding
shares of each class of shares entitled to vote as a
class in respect thereof and the total outstanding shares
entitled to vote at such neeting. A certificate of the
amendnent, or anmendnents, verified by the president, or a
vi ce-president or cashier, shall be filed immediately in
the office of the Comm ssioner.

(5) [If an anendnent or anendnents shall be approved
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in witing by the Comm ssioner, the anendnent or
anendnents so adopted and SO approved shal | be
acconpl i shed in accor dance with the vote of the
stockhol ders. The Conm ssi oner may inpose such terns and
conditions on the approval of the anmendnent or anendnents
as he deens necessary or appropriate. The Comm ssi oner
shal | revoke such approval in the event such anmendnent or
amendnents are not effected within one year fromthe date
of the issuance of the Comm ssioner's certificate and
witten approval except for transactions permtted under
subsection (5) of Section 14 of this Act.

(6) No anendnment or anmendnents shall affect suits
in which the bank is a party, nor affect causes of
action, nor affect rights of persons in any particular,
nor shall actions brought against such bank by its fornmer
name be abated by a change of nane.

(7) A proposal to anmend the charter to elimnate
cunmul ative  voting rights under all or specified
circunstances, or to elimnate voting rights entirely, as
to any class or classes or series or stock of a bank,
pursuant to paragraph (3) of Section 15 and paragraph (7)
of subsection (a) of this Section 17, shall be adopted
only upon such proposal receiving the approval of the
holders of 70% of the outstanding shares of stock
entitled to vote at the neeting where the proposal is
presented for approval, unless holders of preferred stock
are entitled to vote as a class in respect thereof, in
whi ch event the proposed anendnent shall be adopted upon
receiving the approval of the holders of 70% of the
outstanding shares of each class of shares entitled to
vote as a class in respect thereof and of +the total
outstanding shares entitled to vote at the neeting where
the proposal is presented for approval. The proposal to

anend the charter pursuant to this paragraph (7) may be
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voted upon at the annual neeting or a special neeting.

(8 Witten or printed notice of a stockholders
meeting to vote on a proposal to increase, decrease or
change the capital stock or preferred stock pursuant to
par agraph (8) of subsection (a) of this Section 17 and to
elimnate fractional shares or avoid the issuance of
fractional shares shall be given to each stockhol der of
record entitled to vote at the neeting at |east 30 days
before the neeting and in the manner provided in this Act
for the giving of notice of neetings of stockhol ders, and
shall include all of the follow ng information:

(A) A statenent of the purpose of the proposed
reverse stock split.

(B) A statenent of the anobunt of consideration
being offered for the bank's st ock.

(C A statenent that the bank considers the
transaction fair to the stockholders, and a
statenent of the material facts wupon which this
belief is based.

(D) A statenment that the bank has secured an
opinion froma third party wth respect to the
fairness, from a financial point of view, of the
consideration to be pai d, t he identity and
qualifications of the third party, howthe third
party was selected, and any material relationship
between the third party and the bank.

(E) A summary of the opinion including the
basis for and the methods of arriving at the
findings and any limtation inposed by the bank in
arriving at fair value and a statenent making the
opi nion available for reviewing or copying by any
st ockhol der.

(F) A statement that objecting stockhol ders

will be entitled to the fair value of those shares
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that are voted against the charter amendnent, if a
proper demand is made on the bank and t he
requi renents are satisfied as specified in this
Secti on.
| f a stockholder shall file with the bank, prior to or at the
meeting of stockholders at which the proposed charter
amendnent s submtted to a vote, a witten objection to the
proposed charter anendnent and shall not vote in favor
thereof, and if +the stockholder, wthin 20 days after
receiving witten notice of the date the charter anmendnent
was acconplished pursuant to paragraph (5) of subsection (a)
of this Section 17, shall nmake witten demand on the bank for
paynment of the fair value of the stockhol der's shares as of
the day prior to the date on which the vote was taken
approving the <charter anendnent, the bank shall pay to the
st ockhol der, upon surrender of t he certificate or
certificates representing the stock, the fair value thereof.
The demand shall state the nunber of shares owned by the
obj ecting stockholder. The bank shall provide witten notice
of the date on which the charter anmendnent was acconplished
to all stockholders who have filed witten objections in
order that the objecting stockhol ders may know when they nust
file witten demand if they choose to do so. Any stockhol der
failing to nake demand within the 20-day period shall be
conclusively presuned to have consented to the charter
amendnent and shall be bound by the ternms thereof. |If within
30 days after the date on which a charter anendnment was
acconplished the value of the shares is agreed upon between
the objecting stockholders and the bank, paynent therefor
shall be made within 90 days after the date on which the
charter anmendnent was acconplished, upon the surrender of the
stockholder's certificate or certificates representing the
shares. Upon paynent of the agreed value the objecting

stockhol der shall cease to have any interest in the shares or
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in t he bank. If wthin such period of 30 days the
stockhol der and the bank do not so agree, then the objecting
stockhol der may, wthin 60 days after the expiration of the
30-day period, file a conplaint in the circuit court asking
for a finding and determnation of the fair value of the
shares, and shall be entitled to judgnent against the bank
for the amount of the fair value as of the day prior to the
date on which the vote was taken approving the charter
amendnent wth interest thereon to the date of the judgnent.
The practice, procedure and judgnent shall be governed by the
Civil Practice Law. The judgnent shall be payable only upon
and sinultaneously wth the surrender to the bank of the
certificate or certificates representing the shares. Upon
paynment of the judgnent, the objecting stockhol der shal
cease to have any interest in the shares or the bank. The
shares may be held and di sposed of by the bank. Unless the
obj ecting stockhol der shall file such conplaint within the
time herein limted, the stockholder and all persons cl aimng
under the stockhol der shall be conclusively presuned to have
approved and ratified the charter anmendnent, and shall be
bound by the ternms thereof. The right of an objecting
stockhol der to be paid the fair value of the stockholder's
shares of stock as herein provided shall cease if and when
t he bank shall abandon the charter anmendnent.

(c) The purchase and holding and Ilater resale of
treasury stock of a state bank pursuant to the provisions of
subsection (6) of Section 14 may be acconplished wthout a
change in its charter reflecting any decrease or increase in
capital stock

(d) A State bank may anend its charter for the purpose

of authorizing its board of directors to issue preferred

stock; to increase, decrease, or change the par value of

shares of its preferred stock, whether issued or unissued; or

to i ncr ease, decr ease, or change t he pr ef erences,
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qualifications, Jlimtations, restrictions, or special or

relative rights of its preferred stock, whether issued or

uni ssued; provided that in no case shall the capital be

dimnished to the prejudice of the bank's creditors. An

anmendnent to the bank's charter granting such authority shal

establish ranges, limts, or restrictions that nust be

observed when the board exercises the discretion authorized

by the anendnent.

Once such an anendnent is adopted and approved as

provided in this subsection, and without further action by

t he bank's stockhol ders, the board nay exercise its del egated

authority by adopting a resolution specifying the actions

that it is taking with respect to the preferred stock. The

board may fully exercise its delegated authority through one

resolution or it may exercise its delegated authority through

a series of resolutions, provided that the board' s actions

remain at all tines within the ranges, limtations, and

restrictions specified in the anendnent to the bank's

charter.

A resolution adopted by the board under this authority

shal | be subnmtted to the Conmi ssioner for approval. The

Commi ssi oner shall approve the resolution, or state any

objections to the resolution, wthin 30 days after the

receipt of the resolution adopted by the board. If no

objections are specified by the Conm ssioner within that tine

frane, the resolution wll be deened to be approved by the

Conmmi ssioner. Once approved, the resol uti on shal | be

incorporated as an addendum to the bank's charter and the

board nay proceed to effect the changes set forth in the

resol uti on.

(Source: P.A 91-322, eff. 1-1-00; 92-483, eff. 8-23-01.)

Section 825. The Savings Bank Act is anended by changi ng
Sections 1007.55 and 1008 and by addi ng Section 1007. 125 as
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foll ows:

(205 ILCS 205/1007.55) (from Ch. 17, par. 7301-7.55)

Sec. 1007.55. "Director" neans any director, trustee, or
ot her person performng simlar functions with respect to any
or gani zati on whet her incorporated or unincorporated. In_the

case of a manager-nmanaged limted liability conpany, however,

"director” neans a nmnager of the savings bank, and in the

case of a menber - nanaged limted liability conpany,

"director” nmeans a nenber of the savings bank. The term

"director"” does not include an advisory director, honorary
director, director eneritus, or simlar person, unless the
person is otherwi se performng functions simlar to those of

a director.

(205 I LCS 205/1007. 125 new)

Sec. 1007.125. "Bylaws" neans the bylaws of a savings

bank that are adopted by the savings bank's board of

directors or shareholders for the requlation and nanagenent

of the savings bank's affairs. |If the savings bank operates

as alimted liability conpany, however, "bylaws" neans the

operati ng agreenment of the savings bank.

(Source: P.A 86-1213.)

(205 ILCS 205/1008) (from Ch. 17, par. 7301-8)

Sec. 1008. General corporate powers.

(a) A savings bank operating under this Act shall be a
body corporate and politic and shall have all of the powers
conferred by this Act including, but not limted to, the
foll ow ng powers

(1) To sue and be sued, conplain, and defend in its
corporate nane and to have a common seal, which it my
alter or renew at pl easure.

(2) To obtain and nmaintain insurance by a deposit


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled -59- LRBO93 10148 BDD 11571 b

© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

i nsurance corporation as defined in this Act.

(3) To act as a fiscal agent for the United States,
the State of Illinois or any departnent, branch, arm or
agency of the State or any unit of |ocal governnent or
school district in the State, when duly designated for
t hat pur pose, and as agent to perform reasonable
functions as may be required of it.

(4) To becone a nenber of or deal wth any
corporation or agency of the United States or the State
of Illinois, to the extent that the agency assists in
furthering or facilitating its purposes or powers and to
that end to purchase stock or securities thereof or
deposit mnoney therewith, and to conply with any other
condi tions of nenbership or credit.

(5 To make donations in reasonabl e anmounts for the
public welfare or for charitable, scientific, religious,
or educati onal purposes.

(6) To adopt and operate reasonable insurance,
bonus, profit sharing, and retirenent plans for officers
and enployees and for directors including, but not
l[imted to, advisory, honorary, and eneritus directors,
who are not officers or enployees.

(7) To reject any application for nmenbership; to
retire deposit accounts by enforced retirement as
provided in this Act and the bylaws; and to limt the
i ssuance of, or paynents on, deposit accounts, subject,
however, to contractual obligations.

(8 To purchase stock in service corporations and
to invest in any form of indebtedness of any service
cor poration as defi ned in this Act, subject to
regul ati ons of the Conm ssi oner.

(9) To purchase stock of a corporation whose
princi pal purpose is to operate a safe deposit conpany or

escrow servi ce conpany.
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(10) To exercise all the powers necessary to
qualify as a trustee or custodi an under federal or State
law, provided that the authority to accept and execute
trusts is subject to the provisions of +the Corporate
Fiduciary Act and to the supervision of those activities
by the Conmm ssi oner.

(11) (Bl ank).

(12) To establish, maintain, and operate termnals
as authorized by the Electronic Fund Transfer Act.

(13) To pledge its assets:

(A) to enable it to act as agent for the sale
of obligations of the United States;

(B) to secure deposits;

(C) to secure deposits of noney whenever
required by the National Bankruptcy Act;

(D) (blank); and

(E) to secure trust funds commngled with the
savings bank's funds, whether deposited by the
savi ngs bank or an affiliate of the savings bank, as

required under Section 2-8 of t he Cor por at e

Fi duciary Act.

(14) To accept for paynent at a future date not to
exceed one year fromthe date of acceptance, drafts drawn
upon it by its custoners; and to issue, advise, or
confirm letters of credit authorizing holders thereof to
draw drafts upon it or its correspondents.

(15) Subj ect to t he regul ati ons of t he
Commi ssioner, to own and | ease personal property acquired
by the savings bank at the request of a prospective
| essee and, upon the agreenent of that person, to |ease
t he personal property.

(16) To establish tenporary service booths at any
International Fair in this State that is approved by the

United States Departnent of Comrerce for the duration of
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the international fair for the purpose of providing a
convenient place for foreign trade custoners to exchange
their home countries' currency into Uni ted St ates
currency or the converse. To provide tenporary periodic
service to persons residing in a bona fide nursing hone,
senior citizens' retirenent home, or long-term care
facility. These powers shall not be construed as
establishing a new place or change of |location for the
savi ngs bank providing the service booth.

(17) To i ndemmi fy its of ficers, di rectors,
enpl oyees, and agents, as authorized for corporations
under Section 8.75 of the Business Corporations Act of
1983.

(18) To provide data processing services to others
on a for-profit basis.

(19) To utilize any electronic technology to
provi de custonmers with hone banking services.

(20) Subj ect to t he regul ati ons of t he

Comm ssioner, to enter into an agreenent to act as a

surety.
(21) Subject to t he regul ati ons of t he
Commi ssi oner, to issue credit cards, extend credit

therewith, and otherwise engage in or participate in
credit card operations.
(22) To purchase for its own account shares of

stock of a bankers' bank, described in Section 13(b)(1)

of the 1Illinois Banking Act, on the sane terns and
conditions as a bank may purchase such shares. In no
event shall the total anmount of such stock held by a

savi ngs bank in such bankers' bank exceed 10% of its
capital and surplus (including undivided profits) and in
no event shall a savings bank acquire nore than 5% of any
class of voting securities of such bankers' bank.

(23) Wth respect to affiliate facilities:


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled -62- LRBO93 10148 BDD 11571 b

© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

(A) to conduct at affiliate facilities any of
the follow ng transactions for and on behal f of any
affiliated depository institution, if so authorized
by the affiliate or affiliates: receiving deposits;
renewi ng deposits; cashing and issuing checks,
drafts, noney orders, travelers checks, or simlar
i nstrunments; changi ng noney; receiving paynents on
exi sting indebtedness; and conducting mnisterial
functions wth respect to | oan appl i cations,
servi cing | oans, and provi di ng | oan account
i nformation; and

(B) to authorize an affiliated depository
institution to conduct for and on behalf of it, any
of the transactions listed in this subsection at one
or nore affiliate facilities.

A savings bank intending to conduct or to authorize
an affiliated depository institution to conduct at an
affiliate facility any of the transactions specified in
this subsection shall give witten notice to the
Comm ssi oner at | east 30 days before any such transaction
is conducted at an affiliate facility. Al conduct under
this subsection shall be on terns consistent wth safe
and sound banki ng practices and applicable | aw

(24) Subj ect to Article XLIV of the Illinois
| nsurance Code, to act as the agent for any fire, life,
or other insurance conpany authorized by the State of
II'linois, by soliciting and selling i nsurance and
collecting premuns on policies issued by such conpany;
and may receive for services so rendered such fees or
comm ssions as nmay be agreed upon between the said
savi ngs bank and the insurance conpany for which it my
act as agent; provided, however, that no such savings
bank shall in any case assunme or guarantee the paynment of

any premumon insurance policies issued through its
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agency by its principal; and provided further, that the
savings bank shall not guarantee the truth of any
statenent made by an assured in filing his application
for insurance.

(25) To beconme a nenber of the Federal Honme Loan
Bank and to have the powers granted to a savings
associ ation organi zed under the Illinois Savings and Loan
Act of 1985 or the laws of the United States, subject to
regul ati ons of the Comm ssioner.

(26) To offer any product or service that is at the
time authorized or permtted to a bank by applicable | aw,
but subj ect al ways to the same |imtations and
restrictions that are applicable to the bank for the
product or service by such applicable | aw and subject to
the applicable provisions of the Financial Institutions
| nsurance Sal es Law and rul es of the Conm ssioner.

(b) If this Act or the regulations adopted under this
Act fail to provide specific guidance in matters of corporate
governance, the provisions of the Business Corporation Act of

1983 may be used, or if the savings bank is a limted

liability conpany, the provisions of the Limted Liability

Company shall be used.

(c) A savings bank nmay be organized as a limted

liability conpany, nmay convert to a linmted liability

conpany, or may nerge with and into alimted liability

conpany, under the applicable laws of this State and of the

United States, including any rules pronul gated thereunder. A

savi ngs bank organized as a limted liability conmpany shall

be subject to the provisions of the Limted Liability Conpany

Act in addition to this Act, provided that if a provision of

the Limted Liability Conpany Act conflicts with a provision

of this Act or wth any rule of the Conm ssioner, the

provision of this Act or the rule of the Conm ssioner shal

apply.


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled - 64- LRBO93 10148 BDD 11571 b

© 00 N o o b~ w N Pk

I e o Y = =
oo N o o WN - O

19
20
21
22

23
24
25
26
27
28
29
30
31
32

Any filing required to be mde under the Limted

Liability Conpany Act shall be nmade exclusively wth the

Commi ssi oner, and t he Conmi ssi oner shal | possess the

exclusive authority to regulate the savings bank as provided

in this Act.

Any organization as, conversion to, and nerger with or

intoalimted liability conpany shall be subject to the

prior approval of the Comm ssioner.

A savings bank that is alimted liability conpany shal

be subject to all of the provisions of this Act in the sane

manner as a savings bank that is organized in stock form

The Conm ssioner may pronulgate rules to ensure that a

savings bank that is a limted liability company (i) is

operating in a safe and sound manner and (ii) is subject to

the Conm ssioner's authority in the sane manner as a savi ngs

bank that is organized in stock form

(Source: P.A 91-97, eff. 7-9-99; 91-357, eff. 7-29-99;
92-483, eff. 8-23-01.)

Section 830. The Residential Mrtgage License Act of
1987 i s anended by changi ng Sections 1-4, 2-4, 2-6, 3-2, 3-5,
and 4-5 and by adding Sections 4-8.1, 4-8.2, and Article 7 as

foll ows:

(205 I'LCS 635/1-4) (fromCh. 17, par. 2321-4)

Sec. 1-4. Definitions.

(a) "Residential real property” or "residential real
estate" shall nmean real property located in this State
inproved by a one-to-four famly dwelling used or occupied,
wholly or partly, as the hone or residence of one or nore
persons and may refer, subject to regulations of the
Comm ssi oner, to uninproved real property wupon which those
ki nds dwellings are to be constructed.

(b) "Making a residential nortgage |loan" or "funding a
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residential nortgage |oan" shall nean for conpensation or
gain, weither directly or indirectly, advancing funds or
maki ng a comnm tnent to advance funds to a | oan applicant for
a residential nortgage | oan.

(c) "Soliciting, processing, placing, or negotiating a
residential nortgage | oan" shall nean for conpensation or
gain, either directly or indirectly, accepting or offering to
accept an application for a residential nortgage |oan,
assisting or offering to assist in the processing of an
application for a residential nortgage |loan on behalf of a
borrower, or negotiating or offering to negotiate the terns
or conditions of a residential nortgage |oan with a | ender on
behal f of a borrower including, but not I|imted to, the
subm ssion of «credit packages for the approval of |enders,
the preparation of residential nor t gage | oan cl osi ng
docunents, including a closing in the nanme of a broker.

(d) "Exenpt person or entity" shall nean the foll ow ng:

(1) (i) Any banking organi zation or foreign banking
corporation l|icensed by the [Illinois Comm ssioner of

Banks and Real Estate or the United States Conptroller of

the Currency to transact business in this State; (ii) any

national bank, federally chartered savings and |oan
associ ation, federal savings bank, federal credit union;

(tit) any pension trust, bank trust, or bank trust

conpany; (iv) any savings and | oan association, savings

bank, or credit union organized under the laws of this or
any other state; (v) any Illinois Consuner Install nment

Loan Act |icensee; (vi) any insurance conpany authorized

to transact business in this State; (vii) any entity

engaged solely in commercial nortgage lending; (viii) any
service corporation of a savings and | oan associ ation or
savings bank organized wunder the laws of this State or
the service corporation of a federally chartered savings

and | oan associ ation or savings bank having its principal
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place of business in this State, other than a service
corporation |licensed or entitled to reciprocity under the
Real Estate License Act of 2000; or (ix) any first tier
subsidiary of a bank, the <charter of which is issued
under the Illinois Banking Act by t he I11inois
Comm ssi oner of Banks and Real Estate, or the first tier
subsidiary of a bank chartered by the United States
Comptroller of the Currency and that has its principal
pl ace of business in this State, provided that the first
tier subsidiary is regularly examned by the Illinois
Comm ssi oner of Banks and Real Estate or the Conptroller
of the Currency, or a consuner conpliance exam nation is
regul arly conducted by the Federal Reserve Board.

(1.5) Any enployee of a person or entity nentioned

initem (1) of this subsection.

(2) Any person or entity that etther-{(t)-has-a
physt eal - presence-in-tttinots-or-(tt) does not originate
nmortgage |oans in the ordinary course of business nmaking
or acquiring residential nortgage loans with his or her
or its own funds for his or her or its own investnent
wi thout intent to make, acquire, or resell nore than 10
residential nortgage |loans in any one cal endar year.

(3) Any person enployed by a licensee to assist in
the performance of the activities regulated by this Act
who i s conpensated in any manner by only one |icensee.

(4) Any person |licensed pursuant to the Real Estate
Li cense Act of 2000, who engages only in the taking of
applications and credit and appraisal information to
forward to a licensee or an exenpt entity under this Act
and who i s conpensated by either a |licensee or an exenpt
entity wunder this Act, but is not conpensated by either
t he buyer (applicant) or the seller.

(5 Any individual, corporation, partnership, or

ot her entity that originates, services, or Dbrokers
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residential nortgage loans, as these activities are

defined in this Act, and who or which receives no

conpensati on for those activities, subject to the

Comm ssioner's regulations with regard to the nature and

anount of conpensati on.

(6) A person who prepares supporting docunentation

for a residential nortgage |loan application taken by a

licensee and perforns mnisterial functions pursuant to

specific instructions of the |icensee who nei t her
requires nor permts the preparer to exercise his or her

di scretion or judgnment; provided that this activity is

engaged in pursuant to a binding, witten agreenent

between the |icensee and the preparer that:
(A) holds the licensee fully accountable for
the preparer's action; and
(B) otherwise neets the requirenents of this
Section and this Act, does not underm ne t he
purposes of this Act, and is approved by the
Comm ssi oner.

(e) "Licensee" or "residential nortgage |icensee" shal
mean a person, partnership, association, corporation, or any
other entity who or which is licensed pursuant to this Act to
engage in the activities regulated by this Act.

(f) "Mortgage |oan" "residential nortgage |oan" or "hone
nmortgage | oan" shall nmean a loan to or for the benefit of any
natural person nmade primarily for personal, famly, or
household wuse, primarily secured by either a nortgage on
residential real property or certificates of stock or other
evidence of ownership interests in and proprietary |eases
from corporations, partnerships, or l[imted lTability
conpanies forned for the purpose of cooperative ownership of
residential real property, all located in Illinois.

(g) "Lender" shall nmean any per son, partnership,

association, corporation, or any other entity who either


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled - 68- LRBO93 10148 BDD 11571 b

| ends or invests noney in residential nortgage | oans.

(h) "Utimte equitable ower" shall nean a person who,
directly or indirectly, owns or <controls an ownership
interest in a corporation, foreign cor poration, alien
busi ness organization, trust, or any other form of business
organi zation regardless of whether the person owns or
controls the ownership interest through one or nore persons
or one or nore proxies, powers of attorney, nom nees,
corporations, associations, partnerships, trusts, joint stock
conpani es, or other entities or devices, or any conbination
t her eof .

(1) "Residential nortgage financing transaction" shal
mean the negotiation, acquisition, sale, or arrangenent for
or the offer to negotiate, acquire, sell, or arrange for, a
residential nortgage loan or residential nortgage | oan
conmmi t ment .

(j) "Personal residence address" shall nean a street
address and shall not include a post office box nunber.

(k) "Residential nortgage |loan commtnent” shall nmean a
contract for residential nortgage |oan financing.

(1) "Party to a resi denti al nort gage fi nanci ng
transaction" shall nean a borrower, |ender, or |oan broker in
a residential nortgage financing transaction.

(m "Paynments" shall nean paynent of all or any of the
follow ng: principal, interest and escrow reserves for taxes,
i nsurance and other related reserves, and reinbursenent for
| ender advances.

(n) "Comm ssioner"” shall nean the Conm ssioner of Banks
and Real Estate or a person authorized by the Comm ssioner,
the Ofice of Banks and Real Estate Act, or this Act to act
in the Conm ssioner's stead.

(o) "Loan br okeri ng", "brokering", or "br oker age
service" shall nmean the act of hel ping to obtain from anot her

entity, for a borrower, a |loan secured by residential real


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled - 69- LRBO93 10148 BDD 11571 b

estate situated in Illinois or assisting a borrower in
obtaining a | oan secured by residential real estate situated
in Illinois in return for consideration to be paid by either
the borrower or the lender including, but not Ilimted to,
contracting for the delivery of residential nortgage |oans to
a third party lender and soliciting, processing, placing, or
negoti ati ng residential nortgage | oans.

(p) "Loan broker"™ or "broker" shall nmean a person,
partnership, association, corporation, or limted liability
conpany, ot her t han t hose per sons, part ner shi ps,
associ ations, corporations, or |imted liability conpanies
exenpted fromlicensing pursuant to Section 1-4, subsection
(d), of this Act, who perforns the activities described in
subsections (c) and (o) of this Section.

(q) "Servicing" shall nmean the collection or remttance
for or the right or obligation to collect or remt for any
| ender, noteowner, noteholder, or for a Ilicensee's own
account, of paynents, interests, principal, and trust itens
such as hazard insurance and taxes on a residential nortgage
|l oan in accordance with the terns of the residential nortgage
| oan; and includes | oan paynent follow up, delinquency | oan
fol | ow up, |oan analysis and any notifications to the
borrower that are necessary to enable the borrower to keep
the loan current and in good standing.

(r) "Full service office" shall nean office and staff in
[1linois reasonabl y adequat e to handl e efficiently
communi cati ons, questions, and other matters relating to any
application for, or an existing honme nortgage secured by
residential real estate situated in Illinois with respect to
whi ch t he licensee is brokering, funding originating,
purchasi ng, or servicing. The nmanagenent and operation of
each full service office nust include observance of good
busi ness practices such as adequate, organized, and accurate

books and records; anple phone I|ines, hours of business,
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staff training and supervision, and provision for a nechani sm
to resolve consuner inquiries, conplaints, and problens. The
Comm ssi oner shall issue regulations with regard to these
requirenents and shall include an eval uation of conpliance
with this Section in his or her periodic exam nation of each
| i censee.

(s) "Purchasing" shall nmean the purchase of conventi onal
or governnent-insured nortgage |oans secured by residenti al
real estate situated in Illinois fromeither the |ender or
fromthe secondary market.

(t) "Borrower" shall nean the person or persons who seek
the services of a |oan broker, originator, or |ender.

(u)y "Oiginating" shall nmean the issuing of commtnents
for and funding of residential nortgage | oans.

(v) "Loan brokerage agreenent" shall nmean a witten
agreenent in which a broker or |oan broker agrees to do
either of the foll ow ng:

(1) obtain a residential nortgage loan for the

bor r ower or assi st t he borrower in obtaining a

residential nortgage | oan; or

(2) consider making a residential nortgage loan to

t he borrower.

(w) "Advertisenent" shal | mean t he at t enpt by
publication, dissemnation, or circulation to i nduce,
directly or indirectly, any person to enter into a

residential nortgage |oan agreenent or residential nortgage
| oan brokerage agreenent relative to a nortgage secured by
residential real estate situated in Illinois.

(x) "Residential Mortgage Boar d" shal | mean t he
Residential Mrtgage Board created in Section 1-5 of this
Act .

(y) "CGovernnent-insured nortgage |loan" shall mean any
nortgage | oan made on the security of residential real estate

i nsured by the Departnment of Housing and Urban Devel opnent or
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Farmers Hone Loan Admnistration, or guaranteed by the
Vet erans Adm ni stration.

(z) "Annual audit" shall nmean a certified audit of the
i censee's books and records and systens of internal control
performed by a certified public accountant in accordance with
general ly accepted accounting principles and generally
accepted auditing standards.

(aa) "Financial institution" shall mean a savings and
| oan association, savings bank, «credit wunion, or a bank
organi zed under the laws of Illinois or a savings and |oan
associ ation, savings bank, credit union or a bank organized
under the laws of the United States and headquartered in
I11inois.

(bb) "Escrow agent" shall nmean a third party, individual
or entity charged with the fiduciary obligation for hol ding
escrow funds on a residential nortgage |oan pending final
payout of those funds in accordance with the terns of the
residential nortgage | oan.

(cc) "Net worth" shall have the nmeani ng ascribed thereto
in Section 3-5 of this Act.

(dd) "Affiliate" shall nean:

(1) any entity that directly controls or IS
controlled by the licensee and any other conpany that is
directly affecting activities regulated by this Act that
is controlled by the conpany that controls the |icensee;

(2) any entity:

(A that IS controll ed, directly or
indirectly, by a trust or otherwse, by or for the
benefit of shar ehol ders who beneficially or
otherwi se control, directly or indirectly, by trust
or otherwise, the |icensee or any conpany that
controls the licensee; or

(B) amjority of the directors or trustees of

whi ch constitute a magjority of the persons holding
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any such office with the |icensee or any conpany

that controls the |icensee;

(3) any conpany, including a real estate investnent
trust, that is sponsored and advised on a contractual
basis by the licensee or any subsidiary or affiliate of
the |icensee.

The Comm ssioner nay define by rule and regulation any
terns used in this Act for the efficient and clear
adm ni stration of this Act.

(ee) "First tier subsidiary" shall be defi ned by
regul ation incorporating the conparable definitions used by
the Ofice of the Conptroller of the Currency and the
II'linois Comm ssioner of Banks and Real Estate.

(ff) "Goss del i nquency rate” means the quotient
determ ned by dividing (1) the sum of (i) the nunber of
gover nnent -i nsur ed residential nortgage |oans funded or
purchased by a licensee in the precedi ng cal endar year that
are del i nquent and (1) the nunber of conventional
residential nortgage |oans funded or purchased by t he
licensee in the preceding cal endar year that are delinquent
by (2) the sum of (i) the nunber of governnent-insured
residenti al nmortgage |oans funded or purchased by the
licensee in the precedi ng cal endar year and (ii) the nunber
of conventi onal residenti al nortgage |oans funded or
purchased by the licensee in the precedi ng cal endar year.

(gg) "Delinquency rate factor"” neans the factor set by
rule of the Commssioner that is multiplied by the average
gross delinquency rate of |icensees, determ ned annually for
the imrediately preceding calendar year, for the purpose of
determining which |I|icensees shall be exam ned by t he
Comm ssioner pursuant to subsection (b) of Section 4-8 of
this Act.

(hh) "Loan originator" neans any natural person who, for

conpensation or in the expectation of conpensation, either
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directly or indirectly makes, offers to nmke, solicits,

pl aces, or negotiates a residential nortgage | oan.

(Source: P.A 90-772, eff. 1-1-99; 91-245, eff. 12-31-99.)

(205 ILCS 635/2-4) (fromCh. 17, par. 2322-4)
Sec. 2-4. Averments of Licensee. Each application for

license or for the renewal of a license shall be acconpanied

by the follow ng avernents stating that the applicant:

(a) WIIlI mintain at Jleast one full service office
within the State of Illinois pursuant to Section 3-4 of this
Act ;

(b) WIIlI mintain staff reasonably adequate to neet the

requi renments of Section 3-4 of this Act;

(c) WII keep and maintain for 36 nonths the sane
witten records as required by the federal Equal Credit
Qpportunity Act, and any other information required by
regul ati ons of the Comm ssioner regarding any hone nortgage
in the course of +the conduct of its residential nortgage
busi ness;

(d) WII file with the Comm ssioner, when due, any
report or reports which it is required to file under any of
the provisions of this Act;

(e) WII not engage, whether as principal or agent, in
the practice of rejecting residential nortgage applications
W t hout reasonable cause, or varying terns or application
procedures w thout reasonable cause, for home nortgages on
real estate within any specific geographic area from the
terms or procedures generally provided by the Iicensee within
ot her geographic areas of the State;

(f) WII not engage in fraudulent hone nortgage
underwiting practices;

(g0 WII not nake paynment, whet her directly or
indirectly, of any kind to any in house or fee appraiser of

any governnent or private noney | ending agency with which an
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application for a hone nortgage has been filed for the
purpose of influencing the independent judgnment of the
appraiser with respect to the value of any real estate which
is to be covered by such hone nortgage;

(h) Has filed tax returns (State and Federal) for the
past 3 years or filed with the Comm ssioner an accountant's
or attorney's statenent as to why no return was fil ed;

(1) WIIlI not -engage in any discrimnation or redlining
activities prohibited by Section 3-8 of this Act;

(j) WII not know ngly make any false promses likely to
i nfl uence or per suade, or pur sue a course of
m srepresentation and fal se prom ses t hrough agents,
solicitors, advertising or otherw se;

(k) WIIlI not knowngly msrepresent, circunvent or
conceal, through whatever subterfuge or device, any of the
material particulars or the nature thereof, regarding a
transaction to which it is a party to the injury of another
party thereto;

(1) WII disburse funds in accordance wth its
agr eenent s;

(m Has not commtted a crine against the |aw of this
State, any other state or of the United States, involving
noral turpitude, fraudul ent or dishonest dealing, and that no
final judgnment has been entered against it in a civil action
upon grounds of fraud, msrepresentation or deceit which has
not been previously reported to the Comm ssioner;

(n) WII account or deliver to any person any personal
property such as noney, fund, deposit, check, draft,
nortgage, other docunent or thing of value, which has cone
into its possession, and which is not its property, or which
it is not in law or equity entitled to retain under the
circunstances, at the tinme which has been agreed upon or 1is
required by law, or, in the absence of a fixed tine, upon

demand of the person entitled to such accounting and
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delivery;

(o) Has not engaged in any conduct which woul d be cause
for denial of a license;

(p) Has not becone insolvent;

(q) Has not submtted an application for a |license under
this Act which contains a material m sstatenent;

(r) Has not denonstrated by course of conduct,
negl i gence or inconpetence in performng any act for which it
is required to hold a license under this Act;

(s) WII advise the Commssioner in witing of any
changes to the information submtted on the nobst recent
application for |Ilicense within 30 days of said change. The
witten notice nust be signed in the same form as the
application for |icense being anended;

(t) WII conply with the provisions of this Act, or with
any lawful order, rule or regulation made or issued under the
provi sions of this Act;

(u) Wil subm t to peri odic exam nation by the
Comm ssioner as required by this Act;

(v) WII advise the Comm ssioner in witing of judgnents
entered agai nst, and bankruptcy petitions by, the |Iicense
applicant within 5 days of occurrence;

(wy WII advise the Comm ssioner in witing within 30
days when the license applicant requests a |icensee under
this Act to repurchase a loan, and the circunstances
t herefor; and

(x) WII advise the Comm ssioner in witing within 30
days when the license applicant is requested by another
entity to repurchase a | oan, and the circunstances therefor.

(y) WII at all tines act in a nanner consistent wth

subsections (a) and (b) of Section 1-2 of this Act.

(x) WIIl not knowingly hire or enploy a | oan origi nator

who is not registered with the Conmi ssioner as required under

Section 7-1 of this Act.
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A licensee who fails to fulfill obligations of an

avernent, to conply wth avernents nade, or ot herw se

violates any of the avernents nade under this Section shal

be subject to the penalties in Section 4-5 of this Act.

(Source: P.A 90-301, eff. 8-1-97.)

(205 I'LCS 635/2-6) (fromCh. 17, par. 2322-6)

Sec. 2-6. Li cense i ssuance and renewal ; fee.

(a) Beginning My 1, 1992, |licenses issued before
January 1, 1988, shall be renewed every 2 years on My 1.
Begi nning May 1, 1992, licenses issued on or after January 1,

1988, shall be renewed every 2 years on the anniversary of
the date of the issuance of the original |icense. Licenses
issued for first tine applicants on or after My 1, 1992,
shall be renewed on the first anniversary of their issuance
and every 2 years thereafter. Properly conpleted renewal
application forns and filing fees nust be received by the
Comm ssioner 60 45 days prior to the renewal date.

(b) It shall be the responsibility of each |I|icensee to
acconplish renewal of its license; failure of the licensee to
receive renewal fornms absent a request sent by certified mai
for such forms will not waive said responsibility. Failure by
a licensee to submt a properly conpleted renewal application
formand fees in a tinely fashion, absent a witten extension
from the Comm ssioner, wll result in the assessnent of
additional fees, as follows:

(1) A fee of $500 will be assessed to the |I|icensee

30 days after the proper renewal date and $1, 000 each

month thereafter, until the license is either renewed or

expires pursuant to Section 2-6, subsections (c) and (d),

of this Act.

(2) Such fee will be assessed wi thout prior notice
to the licensee, but wll be assessed only in cases

wherein the Comm ssioner has in his or her possession


SOLIMAR DFAULT BILLS NONE


SB1784 Enrolled -77- LRBO93 10148 BDD 11571 b

© 00 N o o b~ w N Pk

N NN R R R R R R R R R
N B O © W N O U M W N LB O

23
24
25
26
27
28
29
30
31
32
33

docunentation of the |licensee's continuing activity for

whi ch the unrenewed |icense was issued.

(c) A license which is not renewed by the date required
inthis Section shall automatically becone inactive. No
activity regulated by this Act shall be conducted by the
licensee when a license becones inactive. An inactive
license may be reactivated by filing a conpleted reactivation
application with the Conm ssioner, paynent of the renewal
fee, and paynent of a reactivation fee equal to the renewal
fee.

(d) Alicense which is not renewed within one vyear of

becom ng inactive shall expire.

(e) A licensee ceasing an activity or activities
regul ated by this Act and desiring to no longer be |I|icensed
shall so informthe Conm ssioner in witing and, at the sane

time, convey the license and all other synbols or indicia of
i censure. The |licensee shall include a plan for the
wi t hdrawal from regul ated business, including a tinetable for
the disposition of the business. Upon receipt of such
witten notice, the Comm ssioner shall issue a certified
statenment canceling the |license.

(Source: P.A 90-301, eff. 8-1-97.)

(205 I'LCS 635/3-2) (fromCh. 17, par. 2323-2)

Sec. 3-2. Annual audit.

(a) At the licensee's fiscal year-end, but in no case
nore than 12 nonths after the last audit conducted pursuant
to this Section, except as otherwise provided in this
Section, it shall be mandatory for each residential nortgage
licensee to cause its books and accounts to be audited by a
certified public accountant not connected with such |icensee.
The books and records of all licensees under this Act shal
be maintained on an accrual basis. The audit nust be

sufficiently conprehensive in scope to permt the expression
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of an opinion on the financial statenents, which nust be
prepared in accordance wth generally accepted accounting
principles, and nust be perforned in accor dance wth
generally accepted auditing standards. Notw thstanding the
requi renents of this subsection, a licensee that is a first
tier subsidiary my submt audited consolidated financi al
statenments of its parent as long as the consol i dat ed
statenents are supported by consolidating statenents. The
licensee's chief financial officer shall attest to the
licensee's financi al statenents di scl osed in t he
consol idating statenents.

(b) As wused herein, the term "expression of opinion"
i ncludes either (1) an unqualified opinion, (2) a qualified
opinion, (3) a disclainer of opinion, or (4) an adverse
opi ni on.

(c) If aqualified or adverse opinion is expressed or if
an opinion is disclained, the reasons therefore nust be fully
explained. An opinion, qualified as to a scope limtation,
shal | not be acceptabl e.

(d) The nost recent audit report shall be filed with the

Commi ssioner within 90 days after the end of the |licensee's

fiscal year at--the--tine--of--the--annual--}icense--renewalt

payfent . The report filed wth the Comm ssioner shall be
certified by the certified public accountant conducting the
audi t . The Comm ssioner may pronul gate rules regarding | ate
audit reports.

(e) If any licensee required to make an audit shall fai
to cause an audit to be made, the Conmm ssioner shall cause
the sanme to be nade by a certified public accountant at the
i censee's expense. The Comm ssioner shall select such
certified public accountant by advertising for bids or by
such other fair and inpartial neans as he or she establishes
by regul ati on.

(f) Inlieu of the audit required by this Section, the
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Comm ssioner may accept any audit nmade in conformance with
the audit requirenents of the U S. Departnent of Housing and
Ur ban Devel opnent .

(g) Wth respect to licensees who solely broker

residential nortgage | oans as defined in subsection (o0) of

Section 1-4, instead of the audit required by this Section,

t he Comm ssioner may accept conpilation financial statenments
prepared at least every 12 nonths, and the conpilation

financial statenent nust be prepared by an independent

certified public accountant licensed under the |Illinois

Public Accounting Act with full disclosure in accordance with

generally accepted accounting principals and nust shall be

submtted within 90 days after the end of the |licensee's

fiscal year at--the--tine--of--the--annual--}icense--renewalt

paypnent . If a licensee under this Section fails to file a
conpilation as required, the Comm ssioner shall cause an
audit of the |I|icensee's books and accounts to be made by a
certified public accountant at the |licensee's expense. The

Comm ssioner shall select the certified public accountant by
advertising for bids or by such other fair and inpartial
means as he or she establishes by rule. A licensee who files
false or msleading conpilation financial statenents is
guilty of a business offense and shall be fined not |ess than
$5, 000.

(h) The workpapers of the certified public accountants
enpl oyed by each |icensee for purposes of this Section are to
be made avail able to the Conm ssioner or the Conm ssioner's
desi gnee upon request and may be reproduced by the
Comm ssi oner or the Conm ssioner's designee to enable to the
Commi ssioner to carry out the purposes of this Act.

(1) Notw thstandi ng any other provision of this Section,
if a licensee relying on subsection (g) of this Section
causes its books to be audited at any other time or causes

its financial statenments to be reviewed, a conplete copy of
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the audited or reviewed financial statements shall be
delivered to the Comm ssioner at the tinme of the annual
|icense renewal paynent follow ng receipt by the |icensee of
the audited or reviewed financial statenents. All workpapers
shall be nade available to the Comm ssioner upon request.
The financial statenments and wor kpapers may be reproduced by
the Comm ssioner or the Comm ssioner's designee to carry out
t he purposes of this Act.

(Source: P.A 89-74, eff. 6-30-95, 89-355, eff. 8-17-95;
90- 772, eff. 1-1-99.)

(205 | LCS 635/3-5) (from Ch. 17, par. 2323-5)

Sec. 3-5. Net worth requirenent. A licensee that holds a

license on the effective date of this anendatory Act of the

93rd General Assenbly Every-lteensee shall have and nmaintain

a net worth of not |ess than $100, 000; however, no | ater than

2 years after the effective date of this amendatory Act of

the 93rd CGeneral Assenbly, the licensee nust maintain a net

worth of not less than $150,000. A licensee that first

obtains a license after the effective date of this anendatory

Act of the 93rd General Assenbly nust have and nmintain a net

worth of not less than $150,000. Notwi thstanding other

requi renents of this Section, the net worth requirenent for a
residential nortgage licensee lieensees whose only |icensable

activity is that of brokering residential nortgage |oans and

that holds a license on the effective date of this anendatory

Act of the 93rd General Assenbly shall be $35, 000; however,

no later than 2 vears after the effective date of this

anendatory Act of the 93rd CGeneral Assenbly, the |licensee

nust naintain a net worth of not |ess than $50,000. Such a

licensee that first obtains a license after the effective

date of this amendatory Act of the 93rd General Assenbly nust

have and maintain a net worth of not | ess than $50, 000. Net

worth shall be -evidenced by a bal ance sheet prepared by a
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certified public accountant 1in accordance wth generally
accept ed accounti ng principles and generally accepted
audi ting standards or by the conpilation financial statenents
aut hori zed wunder subsection (g) of Section 3-2. The
Comm ssioner may pronulgate rules with respect to net worth
definitions and requirenents for residenti al nort gage
|icensees as necessary to acconplish the purposes of this
Act. Inlieu of the net worth requirenent established by
this Section, the Conmm ssioner may accept evidence of
conformance by the licensee with the net worth requirenents
of the United States Departnment of Housing and Urban
Devel opnent .

(Source: P.A 89-355, eff. 8-17-95; 89-508, eff. 7-3-96.)

(205 I'LCS 635/4-5) (fromCh. 17, par. 2324-5)

Sec. 4-5. Suspension, revocation of |icenses; fines.

(a) Upon witten notice to a licensee, the Comm ssioner
may suspend or revoke any license issued pursuant to this Act
if he or she shall make a finding of one or nore of the
followng in the notice that:

(1) Through separate acts or an act or a course of
conduct, the licensee has violated any provisions of this
Act , any rul e or regul ation promulgated by the
Comm ssioner or of any other law, rule or regulation of
this State or the United States.

(2) Any fact or condition exists which, if it had
existed at the tine of the original application for such
i cense woul d have warranted the Comm ssioner in refusing
originally to issue such |icense.

(3) If alicensee is other than an individual, any
ultimate equitable owner, officer, director, or nmenber of
the licensed partnership, association, corporation, or
other entity has so acted or failed to act as woul d be

cause for suspending or revoking a license to that party
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as an individual .

(b) No Ilicense shall be suspended or revoked, except as
provided in this Section, nor shall any I|icensee be fined
without notice of his or her right to a hearing as provided
in Section 4-12 of this Act.

(c) The Comm ssioner, on good cause shown that an
energency exists, may suspend any |license for a period not
exceeding 180 days, pending investigation. Upon a show ng
that a licensee has failed to neet the experience or
educational requirenents of Section 2-2 or the requirenents
of subsection (g) of Section 3-2, the Conm ssioner shal
suspend, prior to hearing as provided in Section 4-12, the
license until those requirenents have been net.

(d) The provisions of subsection (e) of Section 2-6 of
this Act shall not affect a |licensee's civil or crimnal
l[iability for acts commtted prior to surrender of a |license.

(e) No revocation, suspension or surrender of any
license shall inpair or affect the obligation of any
pre-existing lawful contract between the |licensee and any
person.

(f) Every license issued under this Act shall remain in
force and effect wuntil the sane shall have expired w thout
renewal , have been surrendered, revoked or suspended in
accor dance wth the provisions of this Act, but the
Comm ssi oner shall have authority to reinstate a suspended
license or to issue a new license to a |licensee whose |icense
shall have been revoked if no fact or condition then exists
whi ch would have warranted the Conm ssioner in refusing
originally to issue such |icense under this Act.

(g) \Wenever the Comm ssioner shall revoke or suspend a
license issued pursuant to this Act or fine a |licensee under
this Act, he or she shall forthwith execute in duplicate a
witten order to that effect. The Comm ssioner shall publish

notice of such order in the Illinois Register and a newspaper
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of general circulation in the county in which the license is
| ocated and shall forthwith serve a copy of such order upon
the |icensee. Any such order may be reviewed in the manner
provi ded by Section 4-12 of this Act.

(h) Wen the Comm ssioner finds any person in violation
of the grounds set forth in subsection (i), he or she my
enter an order inposing one or nore of the followng
penal ties:

(1) Revocation of license;

(2) Suspension of a i cense subj ect to
rei nstatenent upon satisfying all reasonable conditions
t he Comm ssi oner nmay specify;

(3) Placenment of the licensee or applicant on
probation for a period of time and subject to al
reasonabl e conditions as the Conm ssioner may specify;

(4) Issuance of a reprinmand;

(5) Inposition of a fine not to exceed $25,000
$10; 000 for each count of separate offense; and

(6) Denial of a license.

(1) The followng acts shall constitute grounds for
whi ch the disciplinary actions specified in subsection (h)
above may be taken:

(1) Being convicted or found guilty, regardl ess of
pendency of an appeal, of a crinme in any jurisdiction
whi ch involves fraud, dishonest dealing, or any other act
of noral turpitude;

(2) Fraud, msrepresentation, deceit or negligence
in any nortgage financing transaction;

(3) A mterial or intentional m sstatenent of fact
on an initial or renewal application;

(4) Failure to foll ow t he Comm ssi oner's
regul ations with respect to placement of funds in escrow
account s;

(5) Insolvency or filing under any provision of the
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Bankruptcy Code as a debtor;

(6) Failure to account or deliver to any person any
property such as any noney, fund, deposit, check, draft,
nort gage, or other docunent or thing of value, which has
cone into his or her hands and which is not his or her
property or which he or she is not in law or equity
entitled to retain, under the circunstances and at the
ti me which has been agreed upon or is required by |aw or,
in the absence of a fixed tine, upon demand of the person
entitled to such accounting and delivery;

(7) Failure to disburse funds in accordance wth
agr eenent s;

(8) Any msuse, msapplication, or msappropriation
of trust funds or escrow funds;

(9) Having a license, or the -equivalent, to
practice any profession or occupation revoked, suspended,
or otherwise acted against, including the denial of
licensure by a licensing authority of this State or
anot her state, territory or country for fraud, dishonest
dealing or any other act of noral turpitude;

(10) Failure to issue a satisfaction of nortgage
when the residential nortgage has been executed and
proceeds were not disbursed to the benefit of the
nor t gagor and when the nortgagor has fully paid
| i censee's costs and conm ssi on;

(11) Failure to conply wth any order of the
Comm ssioner or rule made or issued under the provisions
of this Act;

(12) Engaging in activities regulated by this Act
Wi thout a current, active license unless specifically
exenpted by this Act;

(13) Failure to pay in a tinely manner any fee,
charge or fine under this Act;

(14) Failure to maintain, preserve, and keep
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avai l able for exam nation, all books, accounts or other
docunents required by the provisions of this Act and the
rul es of the Comm ssioner;

(15) Refusal to perm t an i nvestigation or
exam nation of the licensee's or its affiliates' books
and records or refusal to conply with the Conmm ssioner's
subpoena or subpoena duces tecum

(16) A pattern of substantially underestimating the
maxi mum cl osi ng costs;

(17) Failure to conmply wth or violation of any
provi sion of this Act.

(j) A licensee shall be subject to the disciplinary
actions specified in this Act for violations of subsection

(1) by any officer, director, shareholder, joint venture,

part ner, ultimate equitable owner, or enployee of the
| i censee.
(k) Such licensee shall be subject to suspension or

revocation for enployee actions only if there is a pattern of
repeat ed vi ol ati ons by enployees or the |I|icensee has
know edge of the violations.

(1) Procedure for surrender of |icense:

(1) The Comm ssioner may, after 10 days notice by
certified mail to the licensee at the address set forth
on the license, stating the contenplated action and in
general the grounds therefor and the date, tine and pl ace
of a hearing thereon, and after providing the |icensee
with a reasonabl e opportunity to be heard prior to such
action, fine such |licensee an anount not exceeding
$10,000 per violation, or revoke or suspend any |icense
i ssued hereunder if he or she finds that:

(i) The licensee has failed to conply with any
provision of this Act or any order, decision,
finding, rule, regulation or direction of t he

Comm ssioner |awfully made pursuant to the authority
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of this Act; or

(i) Any fact or condition exists which, if it
had existed at the tinme of the original application
for the license, clearly would have warranted the

Comm ssioner in refusing to i ssue the |icense.

(2) Any i censee may surrender a license by
delivering to the Comm ssioner witten notice that he or
she thereby surrenders such |icense, but surrender shal
not affect the licensee's civil or crimnal liability for
acts commtted prior to surrender or entitle the |licensee
to a return of any part of the license fee.

(Source: P.A 89-355, eff. 8-17-95.)

(205 1LCS 635/4-8.1 new

Sec. 4-8.1. Confidential i nf or nati on. I n heari ngs

conducted under this Act, informati on presented into evi dence

that was acquired by the |licensee when serving any individual

in connection with a residential nort gage, including al

financial information of the individual, shall be deened

strictly confidential and shall be made avail able only as

part of the record of a hearing under this Act or otherw se

(i) when the record is required, in its entirety, for

pur poses of judicial review or (ii) upon the express witten

consent of the individual served, or in the case of his or

her death or disability, the consent of his or her personal

representative.

(205 I LCS 635/4-8.2 new)

Sec. 4-8.2. Reports of violations. Any person |licensed

under this Act or any other person nmay report to the

Commi ssi oner any information to show that a person subject to

this Act is or may be in violation of this Act.

(205 I'LCS 635/ Art. VIl headi ng new)
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ARTICLE VII. REG STRATION OF LOAN ORI G NATORS

(205 | LCS 635/ 7-1 new)

Sec. 7-1. Regi stration required; rules and reqgul ati ons.

Beginning 6 nonths after the effective date of this

anendatory Act of the 93rd General Assenbly, it is unl awful

for any natural person to act or assune to act as a loan

originator, as defined in subsection (hh) of Section 1-4,

wi thout being registered with the Comm ssioner unless the

nat ur al person is exenpt wunder itens (1) and (1.5) of

subsection (d) of Section 1-4 of this Act. The Conm ssioner

shall pronulgate rules prescribing the criteria for the
registration and requlation of loan originators, including
but not limted to, qualifications, fees, exan nation,

educati on, supervision, and enforcenent.

Section 835. The Limted Liability Conmpany Act 1is
anended by changi ng Sections 1-25, 5-5, 5-55, 37-5, and 37-35

as foll ows:

(805 I LCS 180/ 1-25)

Sec. 1-25. Nature of business. A |limted liability
conpany may be fornmed for any |awful purpose or business
except :

(1) (Blank) banking;--exelusive---of---ftductartes
or gant zed- - for- -t he- - pur pose- - of - - aceept i ng- and- exeeut i ng
trusts,;

(2) insurance unless, for the purpose of carrying
on business as a nenber of a group including incorporated
and individual unincorporated underwiters, the D rector
of Insurance finds that the group neets the requirenents
of subsection (3) of Section 86 of the Illinois Insurance

Code and the limted liability conpany, if insolvent, is

subject to liquidation by the Director of |nsurance under
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Article XIIl of the Illinois Insurance Code;

(3) the practice of dentistry unless all t he
menbers and managers are |licensed as dentists under the
II'linois Dental Practice Act; or

(4) the practice of nedicine unless al | t he
managers, if any, are licensed to practice nedici ne under
the Medical Practice Act of 1987 and any of the foll ow ng
condi tions apply:

(A) the nenber or nmenbers are |licensed to
practice medi ci ne under the Medical Practice Act of
1987; or

(B) the nenber or nenbers are a registered
medi cal corporation or cor porations or gani zed
pursuant to the Medical Corporation Act; or

(© the nenber or nenbers are a professional
corporation organi zed pursuant to the Professional
Service Corporation Act of physicians licensed to
practice nmedicine in all its branches; or

(D) the nenber or nenbers are a medi ca

limted liability conpany or conpanies.

(Source: P.A 91-593, eff. 8-14-99; 92-144, eff. 7-24-01.)

t he

(805 | LCS 180/ 5-5)

Sec. 5-5. Articles of organization.

(a) The articles of organization shall set forth all of
fol | ow ng:

(1) The nane of the limted liability conpany and
the address of its principal place of business which may,
but need not be a place of business in this State.

(2) The purposes for which the limted liability
conpany i s organi zed, which nay be stated to be, or to
i nclude, the transaction of any or all |awful businesses
for which limted liability conpanies my be organized

under this Act.
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(3) The name of its registered agent and the
address of its registered office.

(4) If the limted liability conpany is to be
managed by a manager or managers, the nanes and business
addresses of the initial nanager or nmanagers.

(5) If managenent of the limted liability conpany
is to be vested in the nenbers under Section 15-1, then
t he names and addresses of the initial nmenber or nenbers.

(6) The latest date, if any, upon which the limted
liability company is to dissolve and other events of
dissolution, if any, that may be agreed upon by the
menbers under Section 35-1 hereof.

(7) The nane and address of each organi zer.

(8) Any other provision, not inconsistent with | aw,
that the nmenbers elect to set out in the articles of
organi zation for the regulation of the internal affairs
of t he [imted lTability conpany, including any
provisions that, wunder this Act, are required or
permtted to be set out in the operating agreenment of the
limted liability conpany.

(b) Alimted liability conpany is organized at the tinme
articles of organization are filed by the Secretary of State
or at any later time, not nore than 60 days after the filing
of the articles of organization, specified in the articles of
or gani zati on.

(c) Articles of organization for the organization of a
limted liability conpany for the purpose of accepting and
executing trusts shall not be filed by the Secretary of State
until there is delivered to himor her a statenent executed
by the Comm ssioner of the Ofice of Banks and Real Estate
that the organizers of the limted liability conpany have
made arrangenents with the Comm ssioner of the Ofice of
Banks and Real Estate to conply with the Corporate Fiduciary
Act .
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[im

(d) Articles of organization for the organization of a

ted liability conpany as a bank or a savings bank nust be

filed with the Comm ssioner of Banks and Real Estate or, if

t he

bank or savings bank will be organi zed under federal |aw,

with the appropriate federal banki ng regul ator.

(Source: P.A 90-424, eff. 1-1-98.)

[im

Ofi

(805 | LCS 180/ 5- 55)

Sec. 5-55. Filing in Ofice of Secretary of State.

(a) \Whenever any provision of this Act requires a
ted liability conpany to file any document wth the
ce of the Secretary of State, the requirenent neans that:

(1) the original docunent, executed as described in
Section 5-45, and, if required by this Act to be filed in
duplicate, one copy (which nmay be a signed carbon or
phot ocopy) shall be delivered to the Ofice of the
Secretary of State;

(2) all fees and charges authorized by |aw to be
collected by the Secretary of State in connection wth
the filing of the docunent shall be tendered to the
Secretary of State; and

(3) wunless the Secretary of State finds that the
docunent does not conformto |law, he or she shall, when
all fees have been pai d:

(A) endorse on the original and on the copy
the word "Filed" and the nonth, day, and year of the
filing thereof;

(B) file in his or her office the original of
t he docunent; and

(© return the copy to the person who filed it
or to that person's representative.

(b) If another Section of this Act specifically

prescribes a manner of filing or signing a specified docunent

t hat

differs from the corresponding provisions of this
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Section, then the provisions of the other Section shal
gover n.

(c) Whenever any provision of this Act requires alimted

liability conpany that is a bank or a savings bank to file

any docunent, that requirenent nmeans that the filing shall be

made exclusively with the Conmm ssioner of Banks and Real

Estate or, if the bank or savings bank is organized under

f eder al law, with the appropriate federal banking reqgul ator

at such tines and in such manner as required by the

Commi ssi oner or federal reqgul ator.

(Source: P.A 92-33, eff. 7-1-01.)

(805 ILCS 180/ 37-5)

Sec. 37-5. Definitions. In this Article:

"Corporation” neans (i) a corporation under the Business
Corporation Act of 1983, a predecessor |aw, or conparable | aw

of another jurisdiction or (ii) a bank or savings bank.

"General partner" neans a partner in a partnership and a
general partner in a limted partnership.

"Limted partner"” nmeans a limted partner in a limted
part ner shi p.

"Limted partnership” nmeans a limted partnership created
under t he Revised Uniform Limted Partnership Act, a
predecessor | aw, or conparable | aw of another jurisdiction.

"Partner" includes a general partner and a limted
part ner.

"Partnership" nmeans a general partnership under the
Uni form Partnership Act, a predecessor |aw, or conparable | aw
of another jurisdiction.

"Partnershi p agreement” neans an agreenent anong the
partners concerning the partnership or limted partnership.

"Shar ehol der" neans a sharehol der in a corporation.

(Source: P.A 90-424, eff. 1-1-98.)
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(805 I LCS 180/ 37-35)
Sec. 37-35. Article not exclusive. This Article does not
preclude an entity from being converted or nerged under ot her

law. A bank or savings bank that converts to or merges with

and intoalimted liability company shall be subject to the

provisions of this Article or to other applicable law to the

extent that those provisions do not conflict with the State

or federal | aw pursuant to which the conversion or nerger of

t he bank or savings bank is authorized.

(Source: P.A 90-424, eff. 1-1-98.)

Section 840. The Illinois Fairness in Lending Act 1is

anended by changi ng Sections 2, 3, and 5 as foll ows:

(815 ILCS 120/2) (from Ch. 17, par. 852)

Sec. 2. As used in this Act:

(a) "Financial Institution”™ neans any bank, credit
uni on, insurance conpany, nortgage banking conpany, savings

bank, er savings and | oan association, or other residential

nort gage | ender which operates or has a place of business in

this State.

(b) "Person" neans any natural person.

(c) "Varying the ternms of a |oan" includes, but is not
limted to the follow ng practices:

(1) Requiring a greater than average down paynent than
is usual for the particular type of a |oan invol ved.

(2) Requiring a shorter period of anortization than is
usual for the particular type of |oan invol ved.

(3) Charging a higher interest rate than is wusual for
the particular type of |oan invol ved.

(4) An underappraisal of real estate or other item of
property offered as security.

(d) "Equity stripping" neans to assist a person in

obtaining a |loan secured by the person's principal residence
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for the primary purpose of receiving fees related to the

financing when (i) the | oan decreased the person's equity in

the principal residence and (ii) at the tinme the loan is

made, the financial institution does not reasonably believe

that the person will be able to nake the schedul ed paynents

to repay the loan. "Equity stripping" does not include
reverse nortgages as defined in Section 5a of the [Illinois
Banking Act, Section 1-6a of the Illinois Savings and Loan
Act _of 1985, or subsection (3) of Section 46 of the I1llinois

Credit Union Act.

(e) "Loan flipping" nmeans to assist a person in

refinancing a loan secured by the person's pri nci pal

residence for the prinary purpose of receiving fees rel ated

to the refinancing when (i) the refinancing of the |oan

results in no tangible benefit to the person and (ii) at the

tine the loan is nade, the financial institution does not

reasonably believe that the refinancing of the |loan wl|

result in a tangible benefit to the person.

(f) "Principal resi dence" neans a person's primary

residence that is a dwelling consisting of 4 or fewer fanmly

units or that is in a dwelling consisting of condom nium or

cooperative units.

(Source: P.A 81-1391.)

(815 ILCS 120/3) (from Ch. 17, par. 853)

Sec. 3. No financial institution, in connection with or

in contenplation of any | oan to any person, nmay:

(a) Deny or vary the terns of a |loan on the basis that a
specific parcel of real estate offered as security is |ocated
in a specific geographical area.

(b) Deny or vary the terns of a loan w thout having
considered all of the regular and dependabl e i ncone of each
person who woul d be |iable for repaynent of the | oan.

(c) Deny or vary the terns of a loan on the sole basis
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of t he chi | dbeari ng capacity of an applicant or an
applicant's spouse.

(d) Uilize lending standards that have no econonic
basis and which are discrimnatory in effect.

(e) Engage in equity stripping or loan flipping.

(Source: P.A 81-1391.)

(815 I LCS 120/5) (from Ch. 17, par. 855)

Sec. 5. (a) Subject to the limtation inposed by
subsection (b), any person who has been aggrieved as a result
of a violation of this Act may bring an individual action in

the circuit court of +the county in which the particular

financial institution involved is | ocated or doi ng business.

Upon a finding that a financial institution has commtted
a violation of this Act, the court may award actual danages,
and may in its discretion award court costs.

(b) If the sane events or circunmstances would constitute
the basis for an action under this Act or an action under any
other Act, the aggrieved person may elect between the
remedi es proposed by the two Acts but may not bring actions,
either admnistrative or judicial, under nore than one of the
two Acts in relation to those sane events or circunstances.

(c) An action to enjoin any person subject to this Act

from engaging in activity in violation of this Act may be

mai ntained in the nane of the people of the State of Illinois

by the Attorney General or by the State's Attorney of the

county in which the action is brought. This remedy shall be

in addition to other renedies provided for any violation of

this Act.

(Source: P.A 81-1391.)

Section 845. The Consuner Fraud and Deceptive Busi ness

Practices Act is anended by changi ng Section 2Z as foll ows:
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(815 ILCS 505/22) (fromCh. 121 1/2, par. 2622)

Sec. 2Z. Violations of other Acts. Any person who
knowi ngly violates the Autonotive Repair Act, the Honme Repair
and Renodeling Act, the Dance Studio Act, the Physical
Fitness Services Act, the Hearing | nst runment Consuner
Protection Act, the 1Illinois Union Label Act, the Job
Referral and Job Listing Services Consuner Protection Act,
the Travel Pronmotion Consumer Protection Act, the Credit
Services Organizations Act, the Automatic Tel ephone Dial ers
Act, the Pay-Per-Call Services Consuner Protection Act, the
Tel ephone Solicitations Act, the Illinois Funeral or Burial
Funds Act, the Cenetery Care Act, the Safe and Hygienic Bed
Act, the Pre-Need Cenetery Sales Act, the H gh R sk Hone Loan

Act, subsection (a) or (b) of Section 3-10 of the C garette
Tax Act, subsection (a) or (b) of Section 3-10 of the
Cgarette Use Tax Act, the Electronic Mail Act, or paragraph
(6) of subsection (k) of Section 6-305 of +the |Illinois
Vehicle Code commts an unlawful practice within the neaning
of this Act.

(Source: P.A 91-164, eff. 7-16-99; 91-230, eff. 1-1-00;
91-233, eff. 1-1-00; 91-810, eff. 6-13-00; 92-426, eff.
1-1-02.)

Section 900. Severability. The provisions of this Act are

severabl e under Section 1.31 of the Statute on Statutes.
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