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1 AN ACT concerni ng procurenent.

2 Be it enacted by the People of the State of [Illinois,

3 represented in the General Assenbly:

4 Section 1. Short title. This Act may be cited as the

62

Desi gn-Bui | d Procurenent Act.

6 Section 5. Legislative policy. It is the intent of the
7 General Assenbly that State construction agenci es be all owed
8 to use the design-build delivery nmethod for public projects
9 if it is show to be in the State's best interest for that
10 particular project. It shall be the policy of State
11 construction agencies in the procurenent of design-build
12 services to publicly announce al | requi renents for
13 design-build services and to procure these services on the
14 basi s of denonstrated conpetence and qualifications and wth
15 due regard for the principles of conpetitive sel ection.

16 A State construction agency shall, prior to issuing
17 requests for proposals, promul gate and publish procedures for
18 the solicitation and award of contracts pursuant to this Act.
19 A State construction agency shall, for each public
20 project or projects permtted under this Act, nmake a witten
21 determ nation, including a description as to the particular
22 advant ages of the design-build procurenent nethod, that it is
23 in the best interests of this State to enter into a
24 design-build contract for the project or projects. In making
25 t hat determ nati on, t he fol |l ow ng factors shall be
26 consi der ed:

27 (1) The probability t hat t he design-build
28 procurenent nethod wll be in the best interests of the
29 State by providing a material savings of tine or cost
30 over the design-bid-build or other delivery system

31 (2) The type and size of the project and its
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suitability to the design-build procurenent nethod.

(3) The ability of the State construction agency to
define and provi de conprehensive scope and perfornance
criteria for the project.

The State construction agency shall within 15 days after
the initial determ nation provide an advisory copy to the
Procurenent Policy Board and maintain the full record of

determ nation for 5 years.

Section 10. Definitions. As used in this Act:

"State construction agency” neans and includes those

agencies as defined in Section 1-15.25 of the Illinois
Procurenent Code, as anended, but does not nean the Illinois
Department of Transportation and the Illinois State Tol

H ghway Aut hority.

"Delivery systent neans the design and construction
approach used to devel op and construct a project.

"Design-bid-build" neans the traditional delivery system
used on public projects in this State that incorporates the
Architectural, Engineering, and Land Surveying Qualification
Based Selection Act (30 ILCS 535/) and the principles of
conpetitive selection in the Illinois Procurenent Code (30
| LCS 500/).

"Design-build’" mnmeans a delivery system that provides
responsibility wwthin a single contract for the furnishing of
architecture, engineering, |and surveyi ng and rel ated
services as required, and the labor, materials, equipnent,
and ot her construction services for the project.

"Design-build contract” means a contract for a public
project wunder this Act between a State construction agency
and a design-build entity to furni sh architecture,
engi neeri ng, | and surveyi ng, and related services as
required, and to furnish the |abor, materials, equipnent, and

ot her construction services for the project. The design-build
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contract may be conditioned upon subsequent refinenents in
scope and price and nay allow the State constructi on agency
to make nodifications in t he pr oj ect scope W thout
invalidating the design-build contract.

"Design-build entity" means any i ndi vidual, sole
proprietorship, firm part nership, ] oi nt vent ur e,
corporation, professional corporation, or other entity that
proposes to design and construct any public project under
this Act. A design-build entity and associated design-build
pr of essi onal s shall conduct thenselves in accordance with the
laws of this State and the related provisions of the Illinois
Adm nistrative Code, as referenced by the |icensed design
professional Acts of +this State, wth respect to t he
solicitation and contracting of design-build services.

"Desi gn pr of essi onal " means any i ndividual, sole
proprietorship, firm part nership, ] oi nt vent ur e,
corporation, professional corporation, or other entity that
offers services under the Illinois Architecture Practice Act
of 1989 (225 I1LCS 305/), the Professional Engi neeri ng
Practice Act of 1989 (225 |ILCS 325/), the Structural
Engi neering Licensing Act of 1989 (225 ILCS 340/), wor the
Illinois Professional Land Surveyor Act of 1989 (225 ILCS
330/).

"Evaluation criteria" neans the requirenents for the
separate phases of the selection process as defined in this
Act and may include the specialized experience, technical
qualifications and conpetence, capacity to perform past
per formance, experience with simlar projects, assignnment of
personnel to the project, and other appropriate factors.
Price may not be used as a factor in the evaluation of Phase
| proposals.

"Proposal” neans the offer to enter into a design-build
contract as submtted by a design-build entity in accordance

with this Act.
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"Request for proposal” neans the docunent used by a State
construction agency to solicit proposals for a design-build
contract.

"Scope and performance criteria” nmeans the requirenents

for the public project, including but not limted to, the
i ntended usage, capacity, si ze, scope, quality and
per f or mance st andar ds, life-cycle cost s, and ot her
progranmmatic criteria t hat are expressed in

per f or mance- ori ent ed and quantifiable specifications and
drawi ngs that can be reasonably inferred and are suited to

allow a design-build entity to devel op a proposal.

Section 15. Solicitation of proposals.

(a) A State construction agency that elects to use the
design-build delivery nethod nust issue a notice of intent to
recei ve requests for proposals for the project at |east 14
days before issuing the request for the proposal. The State
construction agency nust publish the advance notice in the
of ficial procur ement bulletin of t he State or the
prof essional services bulletin of the State construction
agency, if any. The agency is encouraged to use publication
of the notice in related construction industry service
publications. A brief description of the proposed procurenent
must be included in the notice. The State construction agency
nmust provide a copy of the request for proposal to any party
requesting a copy.

(b) The request for proposal shall be prepared for each
project and must contain, without limtation, the follow ng
i nformation:

(1) The State construction agency that will award
the design-build contract.

(2) A prelimnary schedule for the conpletion of
the contract.

(3) The proposed budget for the project, the source
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of funds, and the currently avail abl e funds.

(4) Prequalification criteria for design-build

entities wshing to subm t pr oposal s. The State
construction agency shall include, at a mninum its
normal prequalification, |licensing, registration, and
ot her requirenents, but not hi ng cont ai ned herein

precl udes the use of additional prequalification criteria

by the State construction agency.

(5 Material requi renents of t he contract,
including but not limted to, the proposed terns and
condi ti ons, required performance and paynent bonds,
i nsur ance, affirmative action, and wor kf or ce
requi renents, if any.

(6) The performance criteria.

(7) The evaluation criteria for each phase of the
solicitation.

(8) The nunber of entities that will be considered
for the technical and cost eval uation phase.

(c) The State construction agency may include any other
relevant information that it chooses to suppl y. The
design-build entity shall be entitled to rely upon the
accuracy of this docunentation in the developnment of its
pr oposal .

(d) The date that proposals are due nust be at |east 21
cal endar days after the date of the issuance of the request
for proposal. In the event the <cost of +the project is
estimated to exceed $10 million, then the proposal due date
must be at Jleast 28 calendar days after the date of the

i ssuance of the request for proposal. The State construction

agency shall include in the request for proposal a m ni mum of
30 days to develop the Phase |l submssions after the
selection of entities from the Phase | evaluation IS
conpl et ed.

(e) Each design-build entity whose proposal proceeds to
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the technical and cost eval uati on phase nmay be rei nbursed by
the State construction agency to defray costs associated with
the proposal preparation. |If the State construction agency
elects to provide reinbursenent, it shall specify in the
request for proposal the basis or overall reinbursenent to be

provi ded.

Section 20. Devel opnent of scope and performance
criteria.

(a) The State construction agency shall develop, at the
direction of a |licensed design professional, a request for
proposal , which shall include scope and performance criteria.
The scope and perfornmance criteria mnust be in sufficient
detail and contain adequate information to reasonably apprise
the qualified design-build entities of the State construction
agency's overall progranmmatic needs and goals, including
criteria and prelimnary design plans, gener al budget
paraneters, schedule, and delivery requirenents.

(b) Each request for proposal shall also include a
description of the level of design to be provided in the
proposals. This description nust include the scope and type
of renderings, drawings, and specifications that, at a
mnimum wll be required by the State construction agency to
be produced by the design-build entities.

(c) The scope and performance criteria shall be prepared
by a design professional who is an enployee of +the State
construction agency, or the State construction agency may
contract with an independent design professional selected
under the Architectural, Engineering and Land Surveying
Qualification Based Selection Act (30 ILCS 535/) to provide
t hese services.

(d) The design professional that prepares the scope and
performance <criteria is prohibited fromparticipating in any

design-build entity proposal for the project.
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Section 25. Selection Conmttee.

(a) Each State construction agency that elects to use
the design-build delivery nethod shall establish a conmttee
to evaluate and select the design-build entity. The
commttee, under the discretion of the State construction
agency, shall consist of 3, 5, or 7 nenbers and shall i nclude
at |l east one |icensed design professional and one nenber of
the public. The public nmenber nmay not be enployed or
associated with any firmholding a contract with the State
construction agency and shall be nomnated by design or
construction industry associations. The selection commttee
may be designated for a set term or for the particular
proj ect subject to the request for proposal.

(b) The nenbers of the selection conmttee nmust certify
for each request for proposal that no conflict of interest
exists between the nenbers and the design-build entities
subm tting proposals. If a conflict exists, the nenber nust

be repl aced before any revi ew of proposals.

Section 30. Procedures for Selection.

(a) The State construction agency nust use a two-phase
procedure for the selection of the successful design-build
entity. Phase | of the procedure will evaluate and shortli st
the design-build entities based on qualifications, and Phase
Il will evaluate the technical and cost proposals.

(b) The State construction agency shall include in the
request for proposal the evaluating factors to be wused in
Phase l. These factors are in addi tion to any
prequalification requirenents of design-build entities that
t he agency has set forth. Each request for proposal shal
establish the relative inportance assigned to each eval uation
factor and subfactor, including any weighting of criteria to
be enployed by the State construction agency. The State

construction agency nust maintain a record of the evaluation
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scoring to be disclosed in event of a protest regarding the

solicitation.

The State construction agency shall include the follow ng
criteria in every Phase | evaluation of design-build
entities: (1) experience of personnel; (2) successf ul

experience W th simlar project types; (3) financial
capability; (4) tineliness of past per f or mance; (5)
experience with simlarly sized projects; (6) successful
reference checks of the firm and (7) commtnent to assign
personnel for the duration of the project and qualifications
of the entity's consultants. The State construction agency
may include any additional relevant criteria in Phase | that
it deens necessary for a proper qualification review.

The State construction agency may not consider any
design-build entity for evaluation or award if the entity has
any pecuniary interest in the project or has ot her
rel ati onships or circunstances, including but not limted to,
long-term |easehold, mutual performance, or devel opnent
contracts with the State construction agency, that my give
the design-build entity a financial or tangible advantage
over other design-build entities in t he preparation,
eval uation, or performance of the design-build contract or
that create the appearance of inpropriety.

Upon conpletion of the qualifications evaluation, the
State construction agency shall create a shortlist of the
nost highly qualified design-build entities. The State
construction agency, 1Iin its discretion, is not required to
shortlist the maxi mum nunber of entities as identified for
Phase |1 evaluation, provided however, no less than 2
design-build entities nor nore than 6 are selected to submt
Phase Il proposals.

The State construction agency shall notify the entities
selected for the shortlist in witing. This notification

shal |l comrence the period for the preparation of the Phase |
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techni cal and cost evaluations. The State constructi on agency
must allow sufficient time for the shortlist entities to
prepare their Phase Il submttals considering the scope and
detail requested by the State agency.

(c) The State construction agency shall include in the
request for proposal the evaluating factors to be used in the
technical and cost subm ssion conponents of Phase Il. Each
request for proposal shall establish, for both the technical
and cost subm ssion conponents of Phase Il, the relative
i nportance assigned to each evaluation factor and subfactor,
including any weighting of criteria to be enployed by the
State construction agency. The State construction agency mnust
mai ntain a record of the evaluation scoring to be disclosed
in event of a protest regarding the solicitation.

The State construction agency shall include the follow ng
criteria in every Phase Il technical evaluation of
design-build entities: (1) conpliance with objectives of the
project; (2) conpliance of proposed services to the request
for proposal requirenents; (3) quality of products or
materials proposed; (4) quality of design paraneters; (5)
desi gn concepts; (6) innovation in neeting the scope and
per f or mance criteria; and (7) constructability of the
proposed project. The State construction agency nay i nclude
any additional relevant technical evaluation factors it deens
necessary for proper selection.

The State construction agency shall include the follow ng
criteria in every Phase Il cost evaluation: the total project
cost, the construction costs, and the tinme of conpletion. The
State construction agency may include any additional relevant
technical evaluation factors it deens necessary for proper
selection. In no event shall the total project cost criteria
in this subsection exceed a weighting factor greater than
25%

The State construction agency shall directly enploy or
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retain a licensed design professional to evaluate the
techni cal and cost submi ssions to determne if the technical
subm ssi ons are in accordance wth generally accepted
i ndustry standards.

Upon conpl etion of the technical subm ssions and cost
subm ssions evaluation, the State construction agency may
award the design-build contract to the highest overall ranked

entity.

Section 35. Small projects. In any case where the total
overall cost of the project is estimated to be |ess than $5
mllion, the State construction agency my conbine the
t wo- phase procedure for selection described in Section 30
into one conbi ned step, provided that all the requirenents of

eval uation are perforned in accordance with Section 30.

Section 40. Subm ssion of proposals. Proposals nust be
properly identified and seal ed. Proposals may not be revi ewed
until after the deadline for subm ssion has passed as set

forth in the request for proposals. Al design-build entities

submtting proposals shall be disclosed after the deadline
for submssion, and all design-build entities who are
selected for Phase Il evaluation shall also be disclosed at

the tinme of that determ nation

Proposal s shall include a bid bond in the form and
security as designated in the request for proposals.
Proposal s shall also contain a separate sealed envelope wth
the cost information within the overall proposal subm ssion.
Proposal s shall include a list of all design professionals
and other entities to which any work may be subcontracted
during the performance of the contract. In the event the
request for proposal so designates, these entities nust neet
prequalification standards of the State construction agency.

Proposal s must neet all material requirenments of the
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request for pr oposal or t hey may be rejected as
non-responsive. The State construction agency shall have the
right to reject any and all proposals.

The drawings and specifications of the proposal shal
remain the property of the design-build entity.

The State construction agency shall review the proposals
for conpliance wth the performance criteria and eval uation
factors.

Proposal s may be withdrawn prior to evaluation for any
cause. After evaluation begins by the State construction
agency, clear and convincing evidence of error is required

for w thdrawal .

Section 45. Award. The State construction agency may

award the contract to the highest overall ranked entity.
Notice of award shall be nmade in witing. Unsuccessfu
entities shall also be notified in witing. The State

constructi on agency may not request a best and final offer
after the receipt of proposals. The State construction agency
may negotiate wth the selected design-build entity after
award but prior to contract execution for the purpose of
securing better terns than originally proposed, provided that
the salient features of +the request for proposal are not

di m ni shed.

Section 50. Admnistrative Procedure Act. The 1Illinois
Adm ni strative Procedure Act (5 ILCS 100/) applies to al
adm ni strative rules and procedures of the State construction

agency under this Act.

Section 53. Federal requirenents. In the procurenent of
design-build contracts, State construction agencies shal
conply wth federal law and regulations and take al

necessary steps to adapt their rul es, poli ci es, and
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procedures to remain eligible for federal aid.

Section 55. Severability. The provisions of this Act are

severabl e under Section 1.31 of the Statute on Statutes.

Section 99. Effective date. This Act takes effect upon

becom ng | aw.
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