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AN ACT concerni ng hone | oans.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the

Abusi ve Hone Loan Practices Act.

Section 5. Legislative purpose. It is the purpose of
this Act to protect honmeowners agai nst abusive practices on

hi gh- cost hone | oans.

Section 10. Definitions. As used in this Act:

"Affiliate" nmeans any conpany that controls, is
controlled by, or is wunder comobn control wth another
conpany, as set forth in the Bank Hol ding Conpany Act of 1956
(12 USC 1841 et seq.), as anended fromtinme to tine.

"Bona fide discount points neans |oan discount points
t hat :

(1) are knowingly paid by the borrower for the
express purpose of lowering the interest rate; and

(2) in fact reduce the interest rate or time-price
differential if +the reduction in the interest rate
reduces the interest charged such that the borrower's

dol lar amount of savings in interest over the first 4

years of the loan is equal to or exceeds the dollar

anount of | oan discount point paid by the borrower.

"Borrower"” neans any natural person obligated to repay a
| oan, including a co-borrower, co-signer, or guarantor.

"Creditor” neans a person who extends consuner credit
that is subject to a finance charge or that is payabl e by
witten agreenent in nore than 4 installnments and to whomthe
obligation is payable at any tine.

"Hi gh-cost hone | oan" neans a | oan that exceeds either of
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the foll ow ng threshol ds:

(a) Rate threshold.

(1) For afirst lien nortgage, the trigger rate
equals or exceeds 6 percentage points above the weekly
average yield on 5-year U. S. Treasury Securities;

(2) For a subordinate nortgage lien or a nortgage
secured solely by a security interest in a manufactured
home, the trigger rate equals or exceeds 8 percentage
points above the weekly average vyield on 5-year US
Treasury Securities.

For the purpose of this definition, the trigger rate 1is
cal cul ated as foll ows:

(1) For fixed rate loans it is the rate as of the date
of cl osi ng.

(1i) For loans in which the interest rate varies based
on an index, the trigger rate is the sumof the index rate at
the date of closing plus the maximummargin permtted at any
time under the | oan agreenent.

(iii1) For other loans in which the rate may vary at any
time during the term of the |loan, the trigger rate is the
maxi mum rate that may be charged during the term of the |oan.

(b) Points and Fees Threshol d.

(1) For loans in which the total |loan anmount s
$30,000 or nore, the total points and fees on the | oan
paid by the borrower at or before closing exceed 3% of
the total loan anmount; except that up to 2 bona fide
di scount points paid on loans wth interest rates not
nmore than 4 percentage points above the weekly average
yield on 5-year U S. Treasury Securities shall not be
included in the <calculation of points and fees in
determining whether a |oan exceeds the points and fees
t hreshol d.

(2) For loans in which the total Iloan anmount s

|l ess than $30,000, the total points and fees on the | oan
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paid by the borrower at or before <closing exceed the

| esser of $900 or 6% of the total |oan anount; except

that up to 2 bona fide discount points paid on |oans with
interest rates not nore than 4 percentage points above

t he weekl y average yield on 5-year U S. Treasury

Securities shall not be included in the calculation of

points and fees in determning whether or not a | oan

exceeds the points and fees threshol d.

"Hone | oan" neans a loan, including an open-end credit
plan, other than a reverse nortgage transaction where the
total |oan anobunt does not exceed the conformng |oan size
l[imt for a single-famly dwelling as established fromtine
to tine by the Federal National Mortgage Association, and
where the loan is secured by:

(1) a nortgage or deed of trust on real estate in
this State upon which is located or there is to be
| ocated a structure or structures designed principally
for occupancy of fromone to 4 famlies that is or wll
be occupied by a borrower as the borrower's principal
dwel i ng; or

(2) a security interest on a manufactured hone that
is or wll be occupied by a borrower as the borrower's
princi pal dwelling.

"Points and fees" neans:

(1) all itens required to be disclosed under
Section 226.4(a) and Section 226.4(b) of Title 12 of the
Code of Federal Regulations, as anended fromtine to
tinme, except interest or the tinme-price differential;

(2) all charges for itenms listed under Section
226.4(c)(7) of Title 12 of +the Code of Federal
Regul ations, as anmended fromtine to tinme, but only if
the creditor receives direct or indirect conpensation in
connection wth the charge or the charge is paid to an

affiliate of the creditor;
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(3) all conpensation paid directly or indirectly to
a nortgage broker, including a broker that originates a
home loan in its own nanme through an advance of funds and
subsequently assigns the honme l|oan to t he person
advanci ng t he funds;

(4) the cost of all premuns financed by the
creditor, directly or indirectly for any credit life,
credit disability, credit unenploynent, credit property,
or other credit life or health insurance or any paynents
financed by the creditor directly or indirectly for any
debt cancellation or suspension agreenent or contract,
except insurance premuns calculated and paid on a
mont hly basis shall not be considered financed by the
creditor; and

(5) the maximum prepaynent fees or penalties that
may be charged or collected under the ternms of the |oan
docunents.

For open-end | oans the points and fees are cal cul ated by
adding the total fees charged at closing, plus the maxi num
additional fees that can be charged pursuant to the | oan
docunents during the termof the | oan.

The term "points and fees" does not include any of the
followng: taxes, filing fees, recording and other charges
and fees paid or to be paid to public officials for
determ ning the existence of or for perfecting, releasing, or
satisfying a security interest or charges paid to a person
other than the <creditor, an affiliate of the creditor, a
nort gage broker, or an affiliate of a nortgage broker, as
fol | ows: f ees for flood certification, fees for pest
infestation and flood determ nations, appraisal fees, fees
for inspections performed prior to loan closing, credit
report fees, survey fees, attorneys' fees (if the borrower
has the right to select the attorney froman approved list or

otherwi se), notary fees, escrow charges that are not required
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to be disclosed under Section 226.4(a) and Section 226. 4(b)
of Title 12 of the Code of Federal Regulations, title
insurance premuns, or fire insurance or flood insurance
prem uns (provided that the conditions in Section 226.4(d)(2)
of Title 12 of the Code of Federal Regul ations are net).

"Rate" means the interest rate charged on a hone |oan
based on an annual sinple interest yield.

"Total loan amount” means the principal of a | oan m nus
the points and fees that are included in the principal anpunt
of the | oan. For open-end |oans, the total |oan anbunt shal
be calculated using the total line of credit allowed under

t he hone | oan.

Section 15. Prohibited acts on all hone | oans.

(a) No creditor making a hone | oan may finance, directly
or indirectly, any credit life, <credit disability, credit
property, or credit unenpl oynent insurance policy, any other
life or health insurance premuns, or any paynments for any
debt cancel lation or suspension agreenent or contract.
| nsurance prem uns not included in the honme |oan principal
and calculated and paid on a nonthly basis shall not be
considered financed by the creditor for purposes of this
subsection (a).

(b) No <creditor may charge a late paynent fee in
violation of the follow ng provisions:

(1) he Ilate paynent fee may not be in excess of 4%
of the anount of the paynent past due;

(2) The fee may only be assessed for a paynent past
due for 15 days or nore;

(3) The fee may not be charged nore than once wth
respect to a single late paynent. |If a |ate paynent
charge is deducted froma paynent on the l|oan and the
deduction causes a subsequent default on a subsequent

paynment, no | ate paynment charge may be inposed for that
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default. |If a late paynent charge has been once i nposed

wWth respect to a particular |ate paynment, no such charge

shall be inposed with respect to any future paynent that
would have been tinely and sufficient, but for the
previ ous default; and

(4) no fee may be charged unless the «creditor

notifies the borrower wthin 45 days follow ng the date
t he paynent was due that a | ate paynent charge has been
inposed for a particular late paynent. No | ate paynent
charge may be <collected if the borrower infornms the
creditor that non-paynent of an installnment is in dispute
and presents proof of paynment within 45 days of receipt
of the creditor's notice of the | ate charge.

(c) No creditor may charge a fee for informng or
transmtting to any person the bal ance due to pay off a hone
| oan or to provide a rel ease upon prepaynent. Payoff bal ances
shall be provided within a reasonable tinme, but in any event
not nore than 7 business days after the request.

(d) No creditor may mnake a high-cost hone |loan if the
home | oan pays off all or part of an existing honme |oan and
the Dborrower does not receive a reasonable and tangi bl e net
benefit from the new hone |oan consi deri ng al | t he
circunstances, including the terns of both the new hone | oan
and the refinanced debt, the cost of the new hone |[|oan, and
t he borrower's circunstances.

(e) No creditor shall recomend or encourage default on
an existing loan or other debt prior to or in connection with
the closing or planned closing of a hone |oan that refinances
all or any portion of such existing |oan or debt.

(f) No high-cost hone |oan may contain a provision that
increases the interest rate after default. This provision
does not apply to interest rate changes in a variable rate
loan where the increase is otherw se consistent with the

provi sions of the |oan docunents, provided that the event of
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default or the acceleration of the indebtedness does not
trigger the change in the interest rate.

(g) No honme loan may contain a provision that permts
the creditor, in its sole discretion, to accelerate the
i ndebt edness. This provision does not prohibit acceleration
of the loan in good faith due to the borrower's failure to

abide by the material terns of the |oan.

Section 20. Prohibited acts on high-cost hone | oans.

(a) No creditor making a high-cost honme |oan shal
directly or indirectly finance nore than 3% of the total |oan
anount in points or fees.

(b) No prepaynent fees or penalties shall be included in
the | oan docunents for a high-cost hone | oan.

(c) No high-cost hone loan may contain a schedul ed
paynment that is nore than twice as large as the average of
earlier schedul ed paynments. This provision does not apply if
t he paynent schedule is adjusted to the seasonal or irregul ar
i ncome of the borrower.

(d) No high-cost honme loan may include paynent terns
under which the outstanding principal balance will increase
at any time over the course of the | oan because the regular
periodic paynents do not cover the full amunt of the
i nterest due.

(e) No creditor may make a high-cost hone loan if the
new |loan refinances an existing honme |oan that is a special
nort gage origi nated, subsidized, or guaranteed by or through
a state, tribal, or |local governnent or a non-profit
organi zation if the loan either (1) bears non-standard
paynment ternms beneficial to the borrower, including but not
[imted to paynents that vary with incone or are limted to a
percentage of inconme or (2) where no paynents are required
under specified conditions, and where, as a result of the

refinancing, the borrower wll I|ose one or nore of the
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benefits of the nortgage.

(f) No high-cost hone |oan may include ternms under which
nore than 2 periodic paynments required under the loan are
consolidated and paid in advance from the |oan proceeds
provi ded to the borrower.

(g) No high-cost hone |oan may contain a provision that
al | ows a party to require a borrower, whether acting
individually or on behalf of others simlarly situated, to
assert any claim or defense in a forum that 1is |Iless
convenient, nore costly, or nore dilatory for the resolution
of a dispute than a judicial forumestablished in this State
where the borrower may otherw se properly bring the claimor
defense or limts in any way any claim or defense the
borrower may have

(h) No creditor may make a high-cost hone | oan w t hout
due regard to repaynent ability. Such a determ nation by the
creditor nust be based upon a consideration of the borrower's
current and expected incone, current obligations, enploynent
status, and other financial resources (other than t he
borrower's equity in the hone). A borrower shall be presuned
to be able to make the schedul ed paynents if, at the tine the
loan is made, or at the tinme of the first rate adjustnent in
t he case of a lower introductory interest rate, the
borrower's schedul ed nmonthly paynments on the loan (including
princi pal , interest, taxes, insurance, and assessnents)
conbi ned with the schedul ed paynents for all other debt, do
not exceed 50% of the borrower's docunented and verified
monthly gross incone, provided that the bor r ower has
sufficient residual 1inconme as defined in the guidelines
established in 38 CFR 36.4337(e) and VA form 26-6393 to pay
essential nonthly expenses after paying the schedul ed nonthly
paynments and any additional debt.

(1) No creditor may make a high-cost hone | oan w t hout

first receiving witten certification from an independent
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housing or credit counselor approved by the United States
Departnent of Housi ng and Urban Devel opnent or the Illinois
Housi ng Fi nance Agency that the borrower has received
counseling on the advisability of the |oan transaction.

(j) No creditor may charge a borrower any fees or other
charges to nodify, renew, extend, or anend a hi gh-cost honme
| oan or to defer any paynent due under the terns of a
hi gh- cost hone | oan.

(k) No creditor nmaking a high-cost hone |oan shall pay
proceeds of a high-cost home l|oan to a hone inprovenent
contractor other than (1) by an instrunment payable solely to
t he borrower or borrowers, or (2) at the election of the
borrower or borrowers, through a third-party escrow agent in
accordance with terns established in a witten agreenent
signed by the borrower and the contractor prior to the
di sbur senent.

(I') No creditor making a high-cost hone | oan may steer a
borrower into a loan with higher costs than the |owest cost
category of loans for which the borrower could qualify with
that creditor or any of its affiliates. No broker arranging a
hi gh-cost honme | oan may steer a borrower into a loan wth
hi gher costs than the | owest cost array of |oans available to
that borrower from the creditors with whom the broker

regul arly does busi ness.

Section 25. Enforcenment and renedi es.

(a) Any violation of this Act constitutes a violation of
t he Consuner Fraud and Deceptive Business Practices Act.

(b) Any person found by a preponderance of evidence to
have violated this Act shall be liable to the borrower for
the foll ow ng:

(1) actual damages sustained by the borrower as a
result of the violation;

(2) statutory damages equal to the finance charges
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agreed to in the hone |oan agreenent, plus 10% of the

anmount financed for wllful and know ng viol ati ons;

(3) punitive damages if the violation was nalicious
or reckl ess;

(4) reasonable costs and attorneys' fees; and

(5) if the court deens it appropriate, injunctive,
declaratory, and other equitable relief in an action to
enforce conpliance.

(c) The intentional violation of this Act renders a hone
| oan agreenent void, and the creditor shall have no rights to
collect, receive, or retain any principal, interest, or other
charges whatsoever with respect to the |oan, and the borrower
may recover any paynents nade under the agreenent. Loan terns
that violate the Act's protections are unenforceable, and a
court may issue orders to reformany ternms to bring the | oan
into conpliance.

(d) The rights of rescission granted under 15 U S C
1601, et seq., for violations of that law and all other
remedi es provided in this Act shall be available to a
borrower by way of recoupnent against a party foreclosing on
a honme loan or collecting on the loan at any tine during the
termof the | oan.

(e) A borrower nmay also assert a violation of this Act
as a defense, bar, or counter-claimto any default action,
collection action, or judicial or non judicial foreclosure
action in connection with a hone | oan.

(f) The renedies provided under this Act are cunul ati ve.
The protections and renedi es provided under this Act are in
addition to other protections and renedies that may be
otherwi se available wunder law. Nothing in this Act 1is
intended to Iimt the rights of any injured person to recover
damages or pursue any other |legal or equitable action under
any other applicable |law or |egal theory.

(g) Any person who purchases or is otherw se assigned a
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home | oan shall be subject to all affirmative clainms and
defenses wth respect to the loan that the borrower could
assert against the creditor or broker of the |oan.

(h) A violation of this Section constitutes grounds for
licensing actions and other enforcenent procedures according

to the admnistrative procedures provided by Illinois |aw

Section 30. Corrections and unintentional violations. A
creditor in a hone | oan who, when acting in good faith, fails
to conmply with the provisions of this Act, will not be deened
to have violated the Act if the creditor establishes that
ei t her:

(1) wthin 30 days of the loan closing and prior to
receiving any notice fromthe borrower of the conpliance
failure, the creditor has nmade appropriate restitution to
the borrower, and appropriate adjustnments are nmade to the
| oan; or

(2) wthin 60 days of the loan closing and prior to
receiving any notice fromthe borrower of the conpliance
failure, if the conpliance failure was not intentional
and resulted froma bona fide error notw thstanding the
mai nt enance of procedures reasonably adapted to avoid
such errors, t he creditor has made appropriate
restitution to the borrower and appropriate adjustnents
are made to the |loan. Exanples of a bona fide error
i nclude, but are not limted to, clerical, calculation,
conput er mal f uncti on and programm ng, and printing
errors. An error of legal judgment wth respect to a
person's obligations wunder this Act is not a bona fide

error.

Section 35. Severability. The provisions of this Act
shall be severable, and if any cl ause, sentence, paragraph,

or part of this Act, or the application thereof to any person
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or circunstance, shall for any reason be adjudged by a court
of conpetent jurisdiction to be invalid, such judgnment shal

not affect, inpair or invalidate the remainder of this Act
nor the application of such clause, sentence, paragraph, or
part to other persons or circunstances but shall be confined
in its operation to the clause, sentence, paragraph, or part
thereof and to the persons or circunstances directly involved
in the controversy in which such judgnent shall have been
rendered. If any provision of this Act is declared to be
i napplicable to any specific category, type, or kind of |oan
or points and fees, the provisions of this Act shal

nonet hel ess continue to apply with respect to all other |oans

and points and fees.
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