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AN ACT concerni ng nedi ati on.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 1. Title. This Act may be cited as the Uniform

Medi ati on Act.

Section 2. Definitions. In this Act:

(1) "Mediation" neans a process in which a nediator
facilitates conmuni cati on and negoti ati on between parties
to assist them in reaching a voluntary agr eenment
regardi ng their dispute.

(2) "Mediation conmmunication”™ neans a statenent,
whet her oral or in a record or verbal or nonverbal, that
occurs during a nediation or is made for purposes of
consi dering, conducting, participating in, initiating,
continuing, or reconvening a nediation or retaining a
medi at or .

(3) "Mediator" neans an individual who conducts a
medi ati on.

(4) "Nonparty participant”™ mnmeans a person, other
than a party or nediator, that participates in a
medi ati on.

(5) "Mediation party" means a person t hat
participates in a nediation and whose agreenent s

necessary to resolve the dispute.

(6) "Person" means an individual, corporation,
business trust, estate, trust, partnership, [imted
lTability conpany, associ ati on, ] oi nt vent ur e,
gover nnment , gover nient al subdi vi si on, agency, or

instrunmentality, public corporation, or any other | egal
or commercial entity.

(7) "Proceedi ng" neans:
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(c),

(A) ajudicial, admnistrative, arbitral, or
ot her adj udi cati ve process, including related
pre-hearing and post-hearing notions, conferences,
and di scovery; or

(B) a legislative hearing or simlar process.
(8) "Record" neans information that is inscribed on

a tangible nediumor that is stored in an electronic or
other mediumand is retrievable in perceivable form
(9) "Sign" neans:

(A) to execute or adopt a tangible synbol with
the present intent to authenticate a record; or

(B) to attach or logically associ ate an
el ectronic synbol, sound, or process to or with a
record with the present intent to authenticate a

record.

Section 3. Scope.
(a) Except as otherwise provided in subsection (b) or
this Act applies to a nediation in which:

(1) the nediation parties are required to nediate
by statute or court or admnistrative agency rule or
referred to nediation by a court, adm nistrative agency,
or arbitrator;

(2) the nediation parties and the nmedi ator agree to
medi ate in a record that denonstrates an expectation that
medi ati on communi cations wll be privileged against
di scl osure; or

(3) the nediation parties use as a nediator an
i ndi vi dual who holds hinself or herself out as a
medi ator, or the nediation is provided by a person that
hol ds itself out as providing nediation.

(b) The Act does not apply to a nediation:
(1) relating to the establishnent, negotiation,

adm nistration, or termnation of a collective bargaining
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rel ati onshi p;

(2) relating to a dispute that is pending under or
is part of the processes established by a collective
bargai ning agreenent, except that the Act applies to a
medi ati on arising out of a dispute that has been filed
wi th an adm ni strative agency or court;

(3) conducted by a judge who m ght make a ruling on
t he case; or

(4) conducted under the auspices of:

(A a primary or secondary school if all the
parties are students; or

(B) a correctional institution for youths if

all the parties are residents of that institution.
(c) If the parties agree in advance in a signed record,
or a record of proceeding reflects agreenent by the parties,
that all or part of a nediation is not privileged, the
privileges under Sections 4 through 6 do not apply to the
medi ati on or part agreed upon. However, Sections 4 through 6
apply to a nediation communi cati on made by a person that has
not received actual notice of the agreenent before the

comuni cation i s nmade.

Section 4. Privilege against disclosure; admssibility;
di scovery.

(a) Except as otherwise provided in Section 6, a
medi ati on communication is privileged as provi ded in
subsection (b) and is not subject to discovery or adm ssible
in evidence in a proceeding unless waived or precluded as
provi ded by Section 5.

(b) In a proceeding, the follow ng privileges apply:

(1) A nediation party may refuse to disclose, and
may prevent any other person from disclosing, a nediation
conmuni cati on

(2) A nediator may refuse to disclose a nediation
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communi cation, and may prevent any other person from
di scl osing a nedi ati on communi cati on of the nedi ator.

(3) A nonparty participant may refuse to disclose,

and may prevent any other person fromdisclosing, a
medi ati on communi cati on of the nonparty partici pant.

(c) Evidence or information that is otherw se adm ssible

or subject to discovery does not becone inadmssible or

protected from discovery solely by reason of its disclosure

or use in a nediation.

Section 5. Waiver and preclusion of privilege.

(a) A privilege under Section 4 my be waived in a
record or orally during a proceeding if it is expressly
wai ved by all parties to the nediation and:

(1) in the case of the privilege of a nediator, it
is expressly waived by the nediator; and

(2) in the <case of the privilege of a nonparty
participant, it is expressly waived by the nonparty
partici pant.

(b) A person that discloses or nmakes a representation
about a nediation comunication which prejudices another
person in a proceeding is precluded from asserting a
privilege under Section 4, but only to the extent necessary
for the person prejudiced to respond to the representation or
di scl osure.

(c) A person that intentionally uses a nediation to
pl an, attenpt to commt or conmt a crinme, or to conceal an
ongoing crinme or ongoing crimnal activity is precluded from

asserting a privilege under Section 4.

Section 6. Exceptions to privilege.
(a) There is no privilege wunder Section 4 for a
medi ati on comruni cation that is:

(1) in an agreenent evidenced by a record signed by
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all parties to the agreenent;

(2) available to the public under the Freedom of
I nformation Act or nmade during a session or a nediation
which 1is open, or is required by |law to be open, to the
public;

(3) athreat or statenent of a plan to inflict
bodily injury or commt a crinme of violence;

(4) intentionally wused to plan a crine, attenpt to
commt a crinme, or to conceal an ongoing crime or ongoing
crimnal activity;

(5) sought or offered to prove or disprove a claim
or conplaint of professional m sconduct or mal practice
filed against a nediator;

(6) except as otherw se provided in subsection (c),
sought or offered to prove or disprove a claim or
conpl ai nt of professional m sconduct or nal practice filed
against a nediation party, nonparty participant, or
representative of a party based on conduct occurring
during a nediation; or

(7) sought or offered to prove or disprove abuse,
negl ect, abandonnent, or exploitation in a proceeding in
which a child or adult protective services agency is a
party, unless the case is referred by a court to
medi ati on and a public agency participates.

(b) There is no privilege under Section 4 if a court,

admnistrative agency, or arbitrator finds, after a hearing

in canmera, that the party seeking discovery or the proponent

of

t he evi dence has shown that the evidence is not otherw se

available, that there is a need for the evidence that

substantially out wei ghs t he I nt erest in protecting

confidentiality, and that the nediation comunication is

sought or offered in:

(1) a court proceeding involving a felony; or

(2) except as otherw se provided in subsection (c),
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a proceeding to prove a claimto rescind or reformor a

defense to avoid liability on a contract arising out of

t he nedi ati on.

(c) A nediator may not be conpelled to provide evidence
of a mediation communication referred to in subsection (a)(6)
or (b)(2).

(d) If a nediation conmunication is not privileged under
subsection (a) or (b), only the portion of the conmunication
necessary for t he application of the exception from
nondi scl osure may be admtted. Adm ssion of evidence under
subsection (a) or (b) does not render the evidence, or any
ot her nedi ati on comuni cation, discoverable or adm ssible for

any ot her purpose.

Section 7. Prohibited nediator reports.

(a) Except as required in subsection (b), a nediator may
not make a report, assessnent, evaluation, recomendation,
finding, or other conmunication regarding a nediation to a
court, admnistrative agency, or other authority that may
make a ruling on the dispute that is the subject of the
medi ati on.

(b) A nediator may discl ose:

(1) whether t he medi ati on occurred or has
term nated, whether a settlenent was reached, and
at t endance;

(2) a nediation comunication as permtted under
Section 6; or

(3) a nediation communication evidencing abuse,
negl ect, abandonnent, or exploitation of an individual to
a public agency responsible for protecting individuals
agai nst such m streatnent.

(c) A communication made in violation of subsection (a)
may not be considered by a court, adm nistrative agency, or

arbitrator.
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Section 8. Confidentiality. Unless subject to the Open
Meetings Act or the Freedom of Information Act, nediation
communi cations are confidential to the extent agreed by the

parties or provided by other law or rule of this State.

Section 9. Mediator's disclosure of conflicts of
i nterest; background.

(a) Before accepting a nediation, an individual who is
requested to serve as a nedi ator shall:

(1) nrmake an inquiry that is reasonable wunder the
circunstances to determne whether there are any known
facts that a reasonable individual would consider likely
to affect the inpartiality of the nmediator, including a
financial or personal interest in the outconme of the
medi ation and an existing or past relationship with a
medi ation party or foreseeable participant in t he
medi ati on; and

(2) disclose any such known fact to the nediation
parties as soon as is practical before accepting a
medi ati on.

(b) If a medi at or learns any fact described in
subsection (a)(l) after accepting a nediation, the nediator
shal|l disclose it as soon as is practicable.

(c) At the request of a nediation party, an individual
who is requested to serve as a nediator shall disclose the
medi ator's qualifications to nediate a di spute.

(d) A person that violates subsection (a), (b), or (Qg)
is precluded by the violation from asserting a privilege
under Section 4.

(e) Subsections (a), (b), (c), and (g) do not apply to
an individual acting as a judge.

(f) This Act does not require that a nediator have a
special qualification by background or profession.

(g) A nediator nmust be inpartial, unless after
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di scl osure of the facts required in subsections (a) and (b)

to be disclosed, the parties agree otherw se.

Section 10. Participation in nediation. An attorney or
ot her individual designated by a party may acconpany the
party to and participate in a nediation. A waiver of

participation given before the nediation nmay be resci nded.

Section 11. Relation to Electronic Signatures in G obal
and National Comerce Act. This Act nodifies, limts, or
supersedes the federal Electronic Signatures in d obal and
Nati onal Commerce Act, 15 U. S.C. Section 7001 et seq., but
this Act does not nodify, limt, or supersede Section 101(c)
of that Act or authorize electronic delivery of any of the

notices described in Section 103(b) of that Act.

Section 12. Uniformty of application and construction.
I n applying and construing this Act, consideration nust be
given to the need to pronote wuniformty of the lawwth

respect to its subject matter anong States that enact it.

Section 13. Severability clause. If any provision of this
Act or its application to any person or circunstance is held
invalid, the invalidity does not affect other provisions or
applications of this Act which can be given effect wthout
the invalid provision or application, and to this end the

provisions of this Act are severable.

Section 16. Application to existing agreenents or
referrals.

(a) This Act governs a nediation pursuant to a referral
or an agreenent to nediate nade on or after January 1, 2004.

(b) On or after January 1, 2004, this Act governs an

agreenent to nedi ate whenever nade.
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Section 90. The Condom nium Property Act is anmended by

changi ng Section 32 as foll ows:

(765 1 LCS 605/ 32)

Sec. 32. Alternate di spute resol ution; medi ati on;
arbitration

(a) The decl aration or byl aws of a condom ni um
association may require nediation or arbitration of disputes
in which the mtter 1in controversy has either no specific
nonetary val ue or a value of $10,000 or |ess, other than the
| evying and collection of assessnments, or that arises out of
violations of the declaration, bylaws, or rul es and
regul ations of the condom nium association. A dispute not
required to be nediated or arbitrated by an association
pursuant to its powers under this Section, that is submtted
to nediation or arbitration by the agreenent of t he
di sputants, is also subject to this Section.

(b) The Illinois Uniform Arbitration Act shall govern
all arbitrations proceedi ng under this Section.

(b-5) The Uniform Mediation Act shall govern al

medi ati ons proceedi ng under this Section.

(c) The association may require the disputants to bear
the costs of nediation or arbitration.

(Source: P.A 89-41, eff. 6-23-95.)

Section 99. Effective date. This Act takes effect January

1, 2004.
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