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HONORABLE MEMBERS OF THE 94" GENERAL ASSEMBLY:

As Chairs of the Joint Committee on Administrative Rules, we hereby submit the 2004 Annual Report
ofthat Committee. Anoverview ofthe Committee’srules review activities can be found in the
following pages.

The Joint Committee on Administrative Rules gratefully acknowledges your continued support and
assistance, and we encourage all members of the General Assembly to take an active role in this vital
oversight function guaranteeing that the public right to know is protected through the promulgation of
specific rules that are applied equally to everyone regulated. We welcome your suggestions and
comments on agency rules and the role of the Committee. Only as each elected representative
becomes concerned and involved in the oversight process can the Committee ensure that the intent of
the legislation we passis maintained.

Sincerely,
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CREATION

The Illinois General Assembly created the Joint Committee on Administrative Rules (JCAR)in 1977
and delegated to it the responsibility of the legislative branch to ensure that the laws it enacts are
appropriately implemented through administrative law. The specific duties and authorities of JCAR are
outlined inthe Illinois Administrative Procedure Act (IAPA), as is the Illinois rulemaking process.

RESPONSIBILITIES =———

The Committee’s principal programs and activities include:

u Review of general rulemaking. In the course of this review, JCAR seeks to facilitate
involvement by the affected public and to make the review process a timely and efficient one
that assists State agencies in their goal of enacting the best administrative law possible.

| Review of emergency and peremptory rulemakings to ensure that they are justifiable within
the IAPA’slimitations on these types of rulemakings. Emergency and peremptory rulemakings
are notsubject to the IAPA’s public comment period, and thus should be used conservatively.

| Review of existing agency rules and policies to determine if they have been properly
promulgated, are unauthorized or unreasonable, or result in serious negative impact on the
citizens of this State. These reviews can be undertaken upon JCAR’s own initiative orin
response to acomplaint from the public.

n Public Actreview to determine the necessity for new or amendatory rulemaking in response
tolegislative changes. JCAR devisesalist of laws it believes may generate rulemaking activity
shares that list with the agencies, and monitors agency activity to determine if appropriate
actionistaken.

u Legislative activities. JCAR reviews any proposed legislation that amends the Illinois
Administrative Procedure Act and brings to agencies’ attention any resulting changes in
rulemaking procedures. Legislation involving issues that have recently come before JCAR is
also followed. Under its IAPA mandate to continually seek to improve the rulemaking
process, JCAR occasionally initiates legislation revising the IAPA. It also may propose
legislation whenrules review brings attention to a statutory insufficiency or lack of clarity or to
enforce its Objections or Recommendations when an agency has refused to adhere to those
Objections or Recommendations.

u Public information. JCAR provides information on rules and the rulemaking process to
legislators and the public through several conduits. First,JCAR publishes The Flinn Report:
Illinois Regulation, afree weekly newsletter that summarizes State agency rulemaking
activities. The newsletterisused by many as an alternative to subscribing ($290/yr.) to the
Illinois Register and is now available on-line, as well as by mail. The newsletter highlights the
major issues; the reader can then seek a copy of the specific rulemaking or further information
from the proposing agency. Second, JCAR has created and maintains the ///inois
Administrative Code database. The database is used in the publishing of the Illinois Register
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by the Secretary of State’s Index Department. State agencies can access the database by
downloading their Parts for use on their PCs. The database is also accessible on the General
Assembly website (www.ilga.gov). While emergency rules are not imbedded into the database,
the database shows where emergency rules have been adopted and contains automatic links to
the lllinois Register database, where the emergency rules can be viewed. Third, JCAR staffis
always available to respond to inquiries from General Assembly members and the public. (For
information, orto be added to the Flinn Report mailing list, call 217/785-2254 or contact
JCAR by e-mail atjcar@ilga.gov.)

THE REVIEW PROCESS =——

from 50 t 1 O parate rulemaklng by State agencies. Inayear’stime, JCAR will review
approximately 20,000 pages ofrule. The IAPA dictates that the Committee’s analysis of rulemakings
be based on such concerns as statutory authority and legislative intent; necessity of the regulation;
economic impact on State government and the affected public; completeness and appropriateness of
standards to be relied upon in the exercise of agency discretion; effect on local government through the
creation of a mandate; adherence to IAPA rulemaking requirements; and form.

JCAR’sreview ofagency regulatory proposals is predominantly substantive. Its major concern is that
statutory law is applied fairly and consistently, creating as little paperwork and economic burden for
the affected public as possible. The Committee serves as the final avenue for input from the public
before arulemaking is formally adopted. Recommendations from the public are always welcome and
are actively sought. The Committee recognizes that no one is as qualified to comment on the
appropriateness and practicality of a proposed regulation as the individual whose activities or business
practices will be affected by thatregulation. Comment on any proposed or existing State regulation
may be submitted to the Committee at 700 Stratton Building, Springfield IL. 62706, or by calling 217/
785-2254.

JCAR’s perusal of agency rulemakings serves a technical purpose as well. The various rulemakings of
the State agencies collectively comprise the Illinois Administrative Code. In giving a final technical
review to eachagency proposal, JCAR, along with the Secretary of State’s Index Department, strives
to achieve some degree of consistency among the individual agencies’ portions of the Code, and to
make the Code as readable and understandable for the public as possible.

ANNUAL REPORT

This Reportincludes narratives of JCAR activity during 2004, as well as the statistical summaries of
the rulemaking activities of State agencies. The summary of legislation affecting JCAR reflects
activity of the 2" year ofthe 93 GA. This Report also includes a historical overview of rulemaking,
pertinent historical statistics, and the most recent version of the Illinois Administrative Procedure Act.



JC AR MEMBERSHIP

The Joint Committee on Administrative Rules consists of 12 legislators who are appointed by the General
Assembly leadership. Membership is equally apportioned between the 2 houses and the 2 political parties.
Two Co-chairs are selected as provided by law. The Co-chairs are not members of the same house or
the same party.

2004 MEMBERS

Senator Maggie Crotty, Co-Chair
Senator J. Bradley Burzynski
Senator James F. Clayborne, Jr.
Senator Steve Rauschenberger
Senator Dan Rutherford

Senator Ira Silverstein

Representative Brent Hassert, Co-Chair
Representative Tom Holbrook
Representative David Leitch
Representative Larry McKeon
Representative David Miller
Representative Rosemary Mulligan

FORMER MEMBERS

Bill W.Balthis AlanJ. Greiman Jim Meyer
AllenBennett Kenneth Hall Phil Novak
Arthur L. Berman Charles Hartke Barack Obama
Bill Black Karen Hasara William O'Daniel
PrescottE. Bloom Carl E. Hawkinson MyronJ. Olson
GlenL. Bower Larry Hicks CoyPugh

Jack E. Bowers Manny Hoffmann JimRea

Woods Bowman Emil Jones, Jr. DavidJ. Regner
John W. Countryman JeremiahE. Joyce JimReilly

Mary Lou Cowlishaw Douglas N.Kane PhilipJ. Rock

Tom Cross Doris Karpiel Tom Ryder

John Cullerton RichardKelly, Jr. George Sangmeister
Michael Curran BobKustra John Sharp

Richard M. Daley Thaddeus "Ted" Lechowicz Todd Stroger

Steve Davis Larry Leonard Frank D. Savickas
Vince Demuzio EllisLevin Art Tenhouse
LauraDonahue Richard Luft DonneE. Trotter
James H. Donnewald LisaMadigan Sam Vinson
Thomas Dunn John W.Maitland, Jr. Richard A. Walsh
Jim Edgar LynnMartin Larry Wennlund
Tom Ewing John M. Matejek Robert C. Winchester
Beverly Fawell RogerMcAuliffe Kathleen Wojcik
Monroe Flinn Thomas J. McCracken, Jr. Harry "Babe" Woodyard
Barbara Giolitto Sam McGrew Larry Woolard
James Gitz A.T."Tom" McMaster Harry "Bus” Yourell
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ILLINOIS RULEMAKING
PROCESS

Law basically exists in4 forms: constitutional law, statutory law, administrative law and case law.
Constitutional law creates broad guidelines. Legislation creates specific restrictions, authorities and
programs. Administrative law adds the detail often necessary to implement statutory law. Ifthese 3
categories of law do not sufficiently address all the variables, case law evolves.

In 1975, the Illinois General Assembly enacted the Illinois Administrative Procedure Act (IAPA) [5
ILCS 100] to create a procedure through which administrative agencies would exercise the authority
delegated to them by the legislature to create administrative law through the adoption of agency
regulations. In 1977, the IAPA was amended to add a process by which the General Assembly would
oversee the exercise of this delegated authority through the Joint Committee on Administrative Rules
(JCAR), aservice agency of the General Assembly.

Rules ofan administrative agency are valid and enforceable only after they have been through the
rulemaking process prescribed inthe IAPA. Rules are for the purpose of interpreting or implementing
provisions of a statute and should not actually expand or limit the scope of the statute.

TYPES OF RULEMAKINGS

Proposed Rules. These can be new rules or amendatory rulemakings. Frequently this is referred
to as “regular rulemaking” or “permanent rulemaking”. A 2-step (First Notice and Second Notice)
process is followed, requiring from 90-365 days. Aside from the basic 90 days, the agency controls
the timing. Both the general public and the General Assembly, through JCAR, can have input prior to
adoption.

Emergency Rules. Rulesare effective immediately upon the agency filing them with the SOS or
within 10 days after filing. These rules can be developed unilaterally by the agency; JCAR reviews
aftertherules are adopted. Anemergency rulemaking lasts 150 days unless an earlier date is specified
or the emergency ruleisreplaced by a permanent rulemaking. Emergency rulemaking can be used
only if the agency finds a threat to the public interest, safety or welfare exists that the rulemaking will
address.

Peremptory Rules. The IAPA provides for the immediate adoption of a rule required as a result
ofafederal law, federal rule, collective bargaining agreement, or a court order under conditions that
preclude discretion by the agency concerning the rule’s content. Peremptory rules are effective upon
filing with the SOS or on the date required by the federal law, federal rule or court order. JCAR
reviews these rules after their adoption.

Exempt or Identical in Substance Rules. The IAPA and the Environmental Protection
Actcreate aspecial process through which PCB can adopt environmental regulations that are identical



in substance to federal regulations that the State is required to adopt and enforce. These rulemakings
arereviewed by JCAR, after adoption.

Required Rulemaking. These are rules of an agency that can be adopted unilaterally by the
agency by filing with the SOS. Examples are organization charts, principal address, Freedom of
Information Actinformation, hearing officer qualifications, etc.

THE PROCESS

AALN 4 B EN

Drafting of Rules. Administrative rules are drafted by State agencies; there is no central drafting
bureau as for statutes. The involvement ofthe public in the initial drafting is at the discretion of the
agency; however, the IAPA encourages early public involvement and requires agencies to semiannually
publishaRegulatory Agenda indicating, to the best of the agency’s knowledge, the scope of the next 6
months’ rulemaking activity.

First Notice. The First Notice period commences upon publication of an agency’s Notice of
Rulemaking inthe Iilinois Register. First Notice lasts aminimum of45 days and terminates when the
agency files with JCAR, commencing the Second Notice period. The only limitationis thata
rulemaking expires ifnot adopted within 1 year after commencement of First Notice.

During First Notice, Department of Commerce and Economic Opportunity reviews each proposed
rulemaking to determine possible impact on small business. The general public can submit comment on
the rulemaking proposal to the agency and a public hearing may or may not be held during this period.
The agency can volunteer to hold a hearing or must conduct one at the request of the Governor,
JCAR, anassociationrepresenting over 100 persons, 25 individuals, oralocal government. Requests
for hearing must be filed within 14 days after publication of the First Notice. The agency can modify
the rulemaking during First Notice by submitting a First Notice Changes document to JCAR when it
gives Second Notice.

Second Notice. The Second Notice period commences upon the agency’s filing of the Second
Notice with JCAR and lasts for amaximum of 45 days, unless extended for an additional 45 days by
mutual agreement of JCAR and the agency. During the Second Notice Period, legislative review of
the rules is conducted first by the JCAR staff and then at a meeting of the legislative members. JCAR
reviews the proposed rules for statutory authority, propriety, standards for the exercise of discretion,
economic effects, clarity, procedural requirements, technical aspects, etc.

During the JCAR review, JCAR and the agency can agree to modifications in the rulemaking that are
adopted through written JCAR Agreements. The Agreements are appended to the Certificate of No
Objectionissued by JCAR atits regular meeting, and are still applicable if no Certificate is issued but
the agency proceeds to adopt. Ifthe agency does not choose to modify a rulemaking or if policy
differences cannot be resolved during the review process, JCAR can take one of several actions.

JCAR Motions

Certificate of No Objection. With the Certificate, the agency can proceed to adopt the rules
by filing them with the SOS for publication in the Illinois Register.

5



Recommendation. (Issued along with a Certificate of No Objection) The agency mustrespond

thA thaorilatin ragimanon +n o
to the Recommendation in writing within 90 days and can modify or withdraw the rule in response toa

JCARRecommendation. (After goingto Second Notice, the agency cannot unilaterally modify/
withdraw a rulemaking.) However, the agency can also adopt the rules with no changes at anytime
after receipt of the Certificate of No Objection.

Objection. Anagency has to respond to an Objection in writing within 90 days, but after
responding can proceed to adopt. The agency can modify or withdraw inresponse to a JCAR

Objection oradopt the rules without changes. J CAR Agreementsstill apply.

Filing Prohibition/Suspension. If JCAR determines that a rulemaking constitutes a threat to
the public interest, safety or welfare, the members can, by a 3/5 (8 members) vote, prohibit filing of a
proposed rulemaking (or suspend an emergency or peremptory rulemaking). As aresult, the pro-
posed rulemaking may not be accepted for filing by the Secretary of State or enforced by the agency.
Anemergency or peremptory rulemaking, which s already a filed and adopted rule, becomes null and
void. A Prohibition/Suspensionis permanent unless: (1) the agency agrees to satisfactorily modify or
withdraw the proposed rulemaking or satisfactorily modify or repeal the emergency or peremptory
rulemaking; (2) JCAR withdraws the Prohibition/Suspension within 180 days; or (3) the General
Assembly passes ajoint resolution within 180 days stating that the GA desires to discontinue the
Prohibition/Suspension.

PUBLICNOTIFICATION

Illinois Register is the official State publication through which the public is informed of rulemaking
activity. The Illinois Register is prepared by JCAR and published by the Secretary of State every
Friday and can be accessed through the General Assembly website (Www.ilga.gov). The Register
contains First Notice publication of rulemaking proposals, JCAR actions, a list of Second Notices
received by JCAR, notices of final adoption of rulemakings, regulatory agendas (in January and J uly),
executive orders and proclamations, and quarterly indexes to the current and previous issues. Over
the course of a year, the Register may contain almost 25,000 pages. It can be ordered in hardcopy
from the Secretary of State for $290/year and can be seen on both the General Assembly’s and the
Secretary of State’s websites, and is available electronically through private publishers.

The Flinn Report: Illinois Regulation is a 4-6 page weekly publication by JCAR that
summarizes the rulemaking activity depicted in the matching issue of the Illinois Register. The Flinn
Reportis mailed free of charge to anyone who requests it and is also available weekly on the General
Assembly’s website at www.ilga.gov.

Illinois Administrative Code. The compilation ofall agency rules is known as the Illinois
Administrative Code. The Codeis larger than the Illinois Compiled Statutes. The Code is maintained
electronically by JCAR/LIS. Thatdatabase is located on the General Assembly’s website at ilga.gov
and State agencies can request from JCAR downloads of specific Sections to use for drafting
purposes.



PUBLIC PARTICIPATION

A

One of the main reasons the IAPA was enacted was to give the public input into the regulatory
process. Any interested persons may contact an agency during the First Notice period torecord a
position on arulemaking proposal. Additionally, many agencies consult with theiridentified interest
groups during the pre-First Notice drafting process.

When the rulemaking goes to Second Notice, JCAR receives a copy or summary of all written comment
submitted to the agency. Inaddition, the public may contact JCAR directly, and frequently does soifthe
agency refused to modify inresponse to public comment, orifthey discovered the existence of the proposal
too late for the First Notice public comment period.

Publiccomment is vital to the JCAR review process. Frequently, itis only through this comment that the
Committee fully recognizes the effect ofarule on the individual, business or local government that has to
adhere to it on a daily basis.

The public may also lodge complaints about existing rules. Agenciesare requiredto allow the public to
suggestrulerevisions. Additionally, JCAR may openan investigationinto an existing rule on its own volition
orbased on public complaint.






2004 RULEMAKING

In 2004, JCAR reviewed 478 rulemakings, 371 of which were general rulemakings, 86 emergency
rulemakings, 15 peremptory rulemakings and 10 Pollution Control Board exempt rulemakings. JCAR
voted 2 Filing Prohibitions, 13 Objections and 28 Recommendations on general rulemakings; 8
Objections and 7 Recommendations on emergency rulemakings; and 1 Suspension on emergency
rulemaking.

Some of the more notable rules on which JCAR took action are described here.

GENERAL RULEMAKING

DFPR-DPR - WHOLESALE DRUG DISTRIBUTION LICENSING ACT

Department of Financial and Professional Regulation-Division of Professional Regulation proposed
codifying former statutory registration fees for wholesale drug distributors and pharmacies that act as
wholesale drug distributors. At its 11/03 meeting, JCAR recommended that DPR seek a statutory
clarification to either specifically authorize restoration of a lapsed license under the Wholesale Drug
Distribution Licensing Act [225 ILCS 120] or to remove references to restoration fees. PA 92-586
lists restoration fees among those fees DPR is to set by rule. The Act never specifically authorizes
restoration, as do many of DPR’s other licensing statutes. In 1/04, DPR responded that it would agree
to the Recommendation that it seek a statutory clarification.

DPA-MEDICAL PAYMENT

Department of Public Aid proposed to make an adjustment in the Medicaid rate paid for medical
transportation when necessary to ensure availability. At its 1/04 meeting, JCAR recommended that
DPA further amend this Part in the near future to put in place standards for determining the “necessity
of ensuring service availability” and how rate adjustments will be made. The agency acknowledged the
deficiency, but indicated it was reviewing this entire program and wanted to wait and add the needed
detail when it revamped the program based on that review. The Department plans to consult with its
work group of providers towards reform of the non-emergency transportation system.

SURS — UNIVERSITIES RETIREMENT

State Universities Retirement System proposed a rulemaking permitting service credit for up to 2 years
accrued sick leave. At its 11/03 meeting, JCAR objected on the grounds that the rulemaking exceeded
the one year of eligible credit that is specifically permitted by Section 15-113.4 of the Pension Code.
If the System wished to afford this credit, it should seek legislation expanding its authority to do so. In
response to JCAR’s Objection, SURS modified its rulemaking to permit accrual of only one year, but
permitted 2 years service credit for those employees who had relied on SURS policy outside rule that
has allowed for the 2 years. SURS stated that there are written agreements outstanding (such as
collective bargaining agreements) on which employees had relied. SURS believed those arrangements
must be honored. In addition, SB 2157 was introduced in 1/04 to authorize up to 2 years’ sick leave
credit for university employees, but the bill was never heard. A similar bill, HB 4877, failed to get out
of Senate Rules Committee. JCAR noted that while the rule awards more service credit than is

allowed by statute, SURS seemed to have inadvertently overlooked this statute, assuming its law
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provided the same options as the SERS law. It believes it cannot cause harm to its members based on
its past errors and offered this modification as a compromise position. As the JCAR Objection duly
pointed out the lack of consistency between this rule and statute, because the modification sought to
terminate the questionable SURS policy after due notice and lead-in time for SURS members, and
because legislation was introduced to authorize 2 years’ sick leave accrual for SURS, JCAR took no
further action.

DCFS —~ LICENSING STANDARDS FOR CHILD CARE INSTITUTIONS AND
MATERNITY CENTERS

Department of Children and Family Services proposed a rulemaking to continue the existing child care
institution/maternity center license until the final agency license renewal decision or a later date if fixed
by a court (previously for up to 30 days until the final decision is made or for 60 days if good cause is
shown). At its 2/04 meeting, JCAR objected because the Department was relying on Section 10-65 (d)
of the Illinois Administrative Procedure Act that allows a licensee’s existing license to continue in full
force and effect until a final decision is made, rather than the more specific and more recently adopted
provision in Section 5(d) of the Child Care Act of 1969 that allows the license to continue for up to 30
days pending DCFS’ final decision, with a 30 day extension for good cause shown. DCFS responded
that it agreed with the Committee’s Objection and removed the proposed change, returning to rule text
consistent with Section 5(d) of the Child Care Act. However, the response was not submitted to
JCAR in time for the Department to adopt the rulemaking, which expired on 4/4/04. DCFS re-
proposed this rulemaking without the objectionable language in the 7/2/04 Illinois Register.

ICC —-RELOCATION TOWING

Ilinois Commerce Commission proposed a rulemaking increasing fees to support the administration
and enforcement of the relocation towing program that applies to Cook, DuPage, Will, Kane and
Winnebago Counties. While the amendment increased fees across the board, at its 2/04 meeting
JCAR objected to, and prohibited the filing of, the Section of the rulemaking that raised from $5 to
$7.50 the amount a commercial relocator of trespassing vehicles could be charged for relocation tow
record forms and relocation tow record numbers, regardless of whether the relocator was reimbursed
for the tow. JCAR believed that the increase might have created an undue economic burden on towers,
which could have resulted in a decrease in the number of relocation towers and an increase in the
number of abandoned vehicles, thereby threatening the public interest and welfare. ICC refused to
modify or withdraw the rulemaking, and JCAR issued a Notice of Failure to Remedy. In August, ICC
requested that JCAR reconsider its opposition to the rulemaking and lift the filing prohibition. The
Committee took no action on the request.

IBC —ALTERNATIVE DISPUTE RESOLUTION PROCEDURE

Ilinois Building Commission proposed a rulemaking to establish an Alternative Dispute Resolution
(ADR) process to resolve disputes concerning the application of local building codes or State
regulations for new and existing construction. As IBC did not have specific statutory authority to
charge the fees set out in this rulemaking, JCAR recommended at its 3/04 meeting that IBC withdraw
the rulemaking and secure statutory authority for charging these fees. IBC agreed. IBC is now part of
CDB.
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DHS - CHILD CARE

Department of Human Services proposed to reimburse for child care assistance only for employment
outside the home. At its 3/04 meeting, JCAR pointed out that the underlying statute does not limit this
program to work performed outside the home and recommended that within 6 months DHS propose
amendments to specify all of the standards that must be met to qualify for reimbursement and the
relevant documentation required to verify legitimate employment or self-employment for child care
assistance purposes without regard to where the work is performed. DHS agreed and proposed a
followup rulemaking in 11/04.

DPH — SKILLED NURSING AND INTERMEDIATE CARE FACILITIES

Department of Public Health proposed 5 rulemakings to require all license applications for skilled
nursing and intermediate care facilities be accompanied by the following fees: 0-49 beds — $500; 50-99
beds —$750; and 100 or more beds — $1000 plus $10 per licensed bed. At its 3/04 meeting, JCAR
objected because the fee for facilities with more than 100 beds added an extra $10 fee for each bed in
the facility, rather than just an extra $10 for each bed over 100. JCAR believed that the rulemakings
contravened the intent of the GA. DPH responded that it believed it had an obligation to implement the
statute as written, not as it may have been intended to be written. DPH refused to modify or withdraw
the proposed amendments. JCAR issued a Notice of Failure to Remedy.

DERTFC - DRYCLEANER ENVIRONMENTAL RESPONSE FEES

Drycleaner Environmental Response Trust Fund Council proposed a rulemaking implementing PA 93-
201 that updated the Act and raised fees, taxes and remediation amounts and exercised its statutory
authority to set license fees that exceed the fee set by statute. At its 5/04 meeting, JCAR recommended
that the Council seek specific statutory authority to require the quantity of solvent “purchased” the
previous year to be used to determine a renewal applicant’s license fee if the amount “used” cannot be
readily calculated. Because the Council enforced policy not yet adopted in rule by assessing the higher
license fees and solvent taxes prior to adoption of its rulemaking, JCAR also objected. In response to
the Recommendation, the Council agreed to seek specific statutory authority during the 2005 legislative
session. In response to the Objection, the Council noted that it had notified the industry of the proposed
rulemaking. JCAR responded that, while the Council’s notification efforts are laudable, a rule cannot be
enforced under the IAPA until it is adopted. The Committee issued a Notice of Failure to Remedy.

DOL - VICTIMS’ ECONOMIC SECURITY AND SAFETY ACT

Department of Labor proposed a rulemaking establishing procedures for processing claims against
employers who deny employees unpaid leaves (up to 12 weeks in any 12 month period) to address
domestic violence issues under the Victims’ Economic Security and Safety Act (VESSA). At its 5/04
meeting, JCAR objected because, by permitting leave under the Act after leave is exhausted under the
federal Family and Medical Leave Act of 1993, the Department violated Section 20(a)(2) of the Act
stating that the Act “does not create a right for an employee to take unpaid leave granted under the Act
that exceeds the unpaid leave time allowed under, or is in addition to the unpaid leave time permitted by,
the federal Family and Medical Leave Act of 1993”. JCAR further recommended that DOL seek a
legislative resolution of the ambiguity between Sections 20(2)(2) and 45(b) of the Act. The Department
eliminated the provision and agreed to pursue a legislative remedy to the ambiguous Sections of the Act.
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DHS - CHILDREN’S MENTAL HEALTH SCREENING, ASSESSMENT AND
SUPPORT SERVICES

Department of Human Services proposed a rulemaking to create the Children’s Mental Health
Screening, Assessment and Support Services (SASS) Program. At its 6/04 meeting, JCAR
recommended that DCFS clearly state in its own rules that it will be operating its children’s mental
health screening, assessment and support program in accordance with these DHS rules. DCFS agreed.

BHE - HEALTH SERVICES EDUCATION GRANTS

The Board of Higher Education proposed a rulemaking stating that, in addition to the eligibility factors
listed in the rule, only those health services education programs selected by BHE annually will be
eligible for grant funding (eliminating funding for new students in chiropractic, dentistry, dental assistant
optometry, orthotics/prosthetics, physician assistants, podiatry, radiation technology, speech-language
pathology/audiology). At its 7/04 meeting, JCAR objected to, and prohibited the filing of, the
rulemaking because the Board proposed grant qualifications that differed from the qualifications
established by the Health Services Education Grants Act [110 ILCS 215/4]. If the Board believed that
shortage of qualified practitioners should be a grant requirement, it should have sought an amendment
to the Act to include that criterion or to grant the Board authority to develop qualifications in addition
to those created by statute. Further, JCAR objected to the rulemaking because it based grant eligibility
on policy maintained outside rule. While the rule defined “eligible program”, one element of that
definition referred to a policy voted by the Board annually. Even if a program met the requirements
listed in the rule, it would not be eligible for grants unless it was also included on a list of eligible
programs voted by the Board. Additionally, the Board maintained outside rule the policies, priorities
and guidelines used in determining the institutions that will be eligible for grants. JCAR found that the
Board’s lack of adherence to the statutorily established qualifications posed a threat to the public
interest. BHE withdrew the rulemaking.

DHS - MEDICAID COMMUNITY MENTAL HEALTH SERVICES PROGRAM

Department of Human Services proposed a revision of its Medicaid Community Mental Health
Services Program rules, a provision of which required providers to submit certification applications to
the agency (DHS, DCFS or DOC) with which the provider intends to contract for the provision of
Medicaid community mental health services. At its 7/04 meeting, JCAR recommended that, since all 3
agencies will use this Part to certify providers, DCFS and DOC should clearly state in their own rules
that they will be operating their mental health programs in accordance with these DHS rules. DCFS
and DOC agreed.

DFPR-DOI - INFERTILITY COVERAGE

Department of Financial and Professional Regulation-Division of Insurance proposed a rulemaking
that, with respect to fertility coverage in group policies, medical expenses of an egg or sperm donor
and medical impregnation are covered. At its 8/04 meeting, because statute mandates service for the
“covered individual” only, JCAR recommended that DOI seek specific legislative authorization for its
policy of mandating medical coverage for oocyte donors who are not covered by the group medical
insurance policy (i.e., 3" party donors). DOI declined to pursue legislative clarification, relying on its
own interpretation of legislative intent. JCAR issued a Notice of Failure to Remedy.
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DPA - MEDICAL ASSISTANCE PROGRAMS

Department of Public Aid proposed a rulemaking to require that a written plan of care be developed
for each medically fragile technology dependent disabled child receiving home and community based
services. Ventilator dependent children are eligible so long as the per diem rate does not exceed 125%
of the statewide average per diem for hospital care or 100% of the per diem rate at the hospital from
which the individual is placed, whichever is greater. Nonventilator dependent children are eligible so
long as the per diem rate does not exceed 125% of the average per diem rate for institutional care. At
its 9/04 meeting, while recognizing DPA’s attempt to be fair to all potential applicants for home care by
utilizing the 125% statewide average rate, JCAR pointed out that statute sets a 100% limit and
recommended that DPA seek a statutory amendment clearly authorizing the 125% level. DPA
maintained that a statutory amendment is unnecessary as federal regulations allow states to use
individual caps for purposes of cost determination under the waiver if the waiver is cost neutral in the
aggregate. DPA did not address the contrary Illinois statute in its response. JCAR issued a Notice of
Failure to Remedy in 1/05.

DSP -EVIDENCE DISPOSAL PROCEDURES

Department of State Police proposed a rulemaking governing its destruction of evidence other than
contraband. The rulemaking had several problems, the first of which was very general statutory
authority. The Law Enforcement Disposition of Property Act applies to all levels of law enforcement
and contains few provisions specific to DSP and its role as the final repository for law enforcement
agencies throughout the State. Clearer statutory guidance would be helpful, especially in establishing a
general evidence retention policy that reflects rapidly evolving forensic technology. Second, the
rulemaking contained insufficiently explanatory definitions and other provisions. Conversation with
DSP unearthed considerable intent not reflected in the rule. Third, the legal community raised concerns
about the disposal of evidence and about DSP developing this important policy through rulemaking,
with little legislative and judicial input. In response to questions from JCAR and late arriving public
comment, DSP asked that JCAR object so that the rule could be withdrawn. At its 10/04 meeting,
JCAR objected and additionally recommended that, because of the current lack of clear,
comprehensive, published standards governing the destruction of evidence, the Department
aggressively pursue further statutory guidance, develop and propose appropriate rules for this
purpose, and report its plans to JCAR within 6 months. DSP withdrew the rule.
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2004

GENERAL RULEMAKINGS

PROPOSED BY THE AGENCY

NUMBER OF l
“ AGENCY RULEMAKINGS l
Department of Agriculture 13
Department on Aging 1
Attorney General 1
Capital Development Board 2
Department of Central Management Services 11
Department of Children and Family Services 8
Department of Commerce and Economic Opportunity 10
Illinois Commerce Commission 10
Community College Board 2
Department of Corrections 4
Department of Employment Security 5
CPA Board of Examiners 1
Criminal Justice Information Authority 1
Drycleaner Environmental Response Trust Fund Council 1
State Board of Education 16
Illinois Educational Labor Relations Board 10
State Board of Elections 5
Emergency Management Agency 3
Environmental Protection Agency 1
Department of Financial and Profession Regulation 32
State Fire Marshal 2
Gaming Board 3
Board of Higher Education 1
Department of Human Rights 2
Department of Human Services 32
Department of Labor 4
Illinois Labor Relations Board 2
Law Enforcement Training and Standards Board 1
Department of Military Affairs 1
Department of Natural Resources 47
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Pollution Control Board 20
Department of Public Aid 30
Department of Public Health 18
Illinois Racing Board 15
Department of Revenue 23
Sex Offender Management Board 2
Secretary of State 17
State Employees' Retirement System of Illinois 2
Department of State Police 3
Department of State Police Merit Board 1
State Universities Retirement System 2
Hlinois State Toll Highway Authority 1
Student Assistance Commission 9
Teacher's Retirement System 2
Department of Transportation 22
| TOTAL 399
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2004

GENERAL RULEMAKINGS
CONSIDERED BY JCAR
" NUMBER OF "
AGENCY RULEMAKINGS
Department of Agriculture 15
Department on Aging 1
Attorney General 1
Capital Development Board 3
Carnival-Amusement Safety Board 1
Department of Central Management Services 8
Department of Children and Family Services 7
Department of Commerce and Economic Opportunity 5
Hlinois Commerce Commission 22
Community College Board 1
Department of Corrections 2
CPA Board of Examiners 1
Drycleaner Environmental Response Trust Fund Council 1
State Board of Education 14
Mlinois Educational Labor Relations Board 10
Emergency Management Agency 3
Department of Employment Security 1
Department of Financial and Professional Regulation 47
State Fire Marshal 3
Gaming Board 2
Board of Higher Education 1
Department of Human Rights 2
Department of Human Services 22
Department of Labor 2
Ilinois Labor Relations Board 4
Law Enforcement Training and Standards Board 1
Department of Natural Resources 39
Pollution Control Board 2
Department of Public Aid 36
Department of Public Health 23
Purchased Care Review Board 1
Ilinois Racing Board 18
Department of Revenue 15
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Sex Offender Management Board 2

Secretary of State 16

State Employees' Retirement System of Illinois 1
Department of State Police 3

State Universities Retirement System 2

Illinois State Toll Highway Authority 2

Student Assistance Commission 7

Teacher's Retirement System 2
Department of Transportation 22
I TOTAL 371 ]
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2004

GENERAL RULEMAKINGS:
JCAR ACTION
I AGENCY REC OBJ PROHIBIT |

Capital Development Board 1

Department of Children and Family Services 4

Illinois Commerce Commission

Department of Commerce and Economic Opportunity 1

Department of Corrections 1

Drycleaner Environmental Response Trust Fund Counci 1 1

Department of Financial and Professional Regulation 2

Board of Higher Education 1

Department of Human Services 3

Department of Labor 1 1

Department of Public Aid 3

Department of Public Health 5

Illinois Racing Board 3

Department of State Police 1 1

State Universities Retirement System 1

Department of Transportation 8

TOTALS 28 13 |
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2004

GENERAL RULEMAKINGS:
BASIS FOR JCAR ACTION
Number of Percentage |
Basis for Objection Objections of Total
Statutory Authority/Legislative Intent 11 79%
Unduly Burdensome Regulation | 7%
Policy Not In Rule 1 7%
Resulting Regulatory Deficiency 1 7%
TOTAL 14 100%
Number of Percentage
Basis for Recommendation Recommendations of Total |
More Timely Rulemaking 4 16%
Further Rulemaking 6 24%
Statutory Authority/Legislative Intent 14 56%
Insufficient Standards for Exercise of Agency Discretion 1 4%
TOTAL 25 100%
Number of Percentage
Basis for Filing Prohibition Filing Prohibitions of Total
Unduly Burdensome Regulation 1 50%
Statutory Authority/Legislative Intent 1 50%
TOTAL 2 100%
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2004
EMERGENCY RULEMAKING

Section 5-45 of the Illinois Administrative Procedure Act specifies that agencies may use this short
form rulemaking procedure, in which a rule is adopted without prior opportunity for public and JCAR
comment, only if the agency finds that an emergency exists that requires the adoption of a rule within
fewer days than normally required. The agency must state the emergency situation in writing and make
an effort to notify the affected public. An emergency rule becomes effective immediately upon filing
with the Secretary of State or at a stated date less than 10 days after filing and is effective for up to
150 days, after which a general rulemaking has to be adopted if the policy is to continue. No
emergency rule may be adopted more than once in any 24-month period, with statutorily specified

exceptions.

DFPR-DPR -PROFESSIONAL BOXING ACT

Department of Financial and Professional Regulation-Division of Professional Regulation adopted an
rulemaking that banned ultimate fighting exhibitions, including competitions such as: Toughman Fighting,
Extreme Fighting or Ultimate Fighting; competitions that require unlicensed contestants to fight more
than once within in a 30 day period (unless sanctioned by the US Amateur Boxing Federation or
Golden Gloves of America); competitions that pair fighters of unequal weights and classes; and other
competitions that DPR determines to be violent and excessively and unacceptably dangerous. At its
2/04 meeting, JCAR objected to and suspended the rule because it included insufficient standards to
be applied by DPR in determining that an event that purports to be a kickboxing event is actually an
ultimate fighting event. 225 ILCS 105/6 specifically exempts amateur and professional kickboxing
events from DPR’s authority to ban ultimate fighting events. The emergency rule specifically named
Toughman competitions as ultimate fighting exhibitions, while the holders of the copyright on that title
claim the events it conducts in Illinois are kickboxing events conducted under the rules and regulations
of an incorporated kickboxing sanctioning body. JCAR stated that if DPR was going to reject a claim
of exemption under Section 6, the emergency rules should have included standards for making that
determination. DPR repealed its emergency rulemaking and withdrew its proposed rulemaking,
reverting to the rule as it existed prior to the emergency rule. That rule, instead of banning events by
name (i.e., Toughman) bans events by describing the activity that will occur. The existing rule is
questionable in that it specifically uses the term “martial arts” in its description of banned activity, while
martial arts are specifically exempt by statute from DPR regulation. After this rulemaking activity, SB
2251/PA 93-978 gave DPR the authority to determine whether a contest or exhibition is an exempt
martial arts or kickboxing event and clarified that the Department’s authority to stop a fight contest or
exhibition on the basis that the fight would endanger the health, safety and welfare of the contestants or
spectators extends to any fight contest or exhibition. To date, DPR has proposed no rule changes
under PA 93-978.

DPA -HOSPITAL SERVICES
Department of Public Aid adopted an emergency rule creating the Excellence in Alzheimer’s Disease
Center Treatment Payments Program and striking references to Alzheimer’s Disease funding under

Critical Hospital Adjustment Payments (CHAP). At its 8/04 meeting, JCAR objected because there is
no statutory authority for the former Section and the funds budgeted for Alzheimer’s treatment
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continue to be related to the latter Section. The substantive legislation authorizing the Excellence
Program had not been signed and the FY 05 budget did not contain an appropriation for the
Excellence Program. When DPA realized it would not have an appropriation for the Excellence
Program, it filed 2 emergency rulemakings: one removed provisions creating the Excellence Program;
the other restored CHAP funding for Alzheimer’s programs.

CDB - CAPITAL DEVELOPMENT BOARD ENERGY CODE

Capital Development Board adopted an emergency rule implementing a statewide energy code for new
construction or alterations and/or additions to existing State facilities. At its 9/04 meeting, JCAR
objected because the enabling legislation, PA 93-190, became effective 1/14/03, giving CDB almost 6
months to develop rules before the 1/1/04 statutory deadline for their adoption. Any emergency
situation that may exist had been created by the agency’s tardiness in adopting the statutorily required
rules. JCAR additionally objected to CDB’s failure to adhere to the statutory mandate that it adopt
these rules by 1/1/04. This emergency rule became effective 7/26/04, almost 7 months after the date
established by the General Assembly. CDB responded that it would be more diligent in meeting
statutory deadlines in the future.

ICC-EMPLOYEE WALKWAYS IN RAILROAD YARDS

Illinois Commerce Commission adopted an emergency rule requiring rail carriers to provide safe
walkways for railroad workers who frequently work on the ground performing switching activities in
yard tracks constructed or undergoing reconstruction after 9/1/04. At its 10/04 meeting, JCAR
recommended that ICC amend its companion proposed rules to delete the language allowing the Part
to be waived upon a showing that compliance will impose an undue hardship on the rail carrier. The
Commercial Transportation Law [625 ILCS 5/18¢-7403] permits ICC to waive any safety
requirements under the Safety Requirements for Rail Carriers Article only if continued adherence is not
required for the safety of railroad employees or the public. The hardship imposed on rail carriers does
not meet that condition. ICC responded to the Recommendation by agreeing to delete the offending
provision from the permanent rule.

DNR - GENERAL HUNTING AND TRAPPING ON DEPARTMENT-OWNED OR
-MANAGED SITES

Department of Natural Resources adopted an emergency rule prohibiting tracking deer with dogs on
any DNR-owned or -managed site. Atits 11/04 meeting, JCAR objected because the rulemaking
contravened the Wildlife Code [520 ILCS 5/2.26], which allows dogs to be used to track wounded
deer. DNR modified the rule to prohibit the use of tracking dogs on State lands only during hunting
hours and to require that dogs be certified by a national tracking dog association. DNR further agreed
to insert identical language into the companion proposed rulemaking.

ISAC-ILLINOIS VETERAN’S GRANT

The Illinois Student Assistance Commission adopted an emergency rule expanding the Illinois Veteran
Grant (IVG) eligibility to Illinois National Guardsmen and Reservists. The rulemaking eliminated the

requirement that, if an applicant is still in the Armed Forces, he/she must have completed his/her initial
active duty honorably before becoming eligible for the IVG. The emergency rule, while not completely

21



contrary to statute, has highlighted how vague and contradictory the IVG statute has become. It
appears to have been developed piecemeal and contains provisions that no one can really explain.
While the statute appears to have originally been designed for EX-military, it now allows access by
currently serving military. JCAR, at its 10/04 meeting, recommended that ISAC correct some
deficiencies in its companion proposed rules and that it work with the General Assembly to devise a
clearer statutory base for the IVG program. ISAC made extensive changes to the proposed rules to
more clearly state the eligibility standards for this program and to reduce confusion associated with the
Part’s terminology. The agency has also drafted an amendment to the enabling statutes that it will seek
to have introduced during the 2005 legislation session. JCAR recommended no further action be taken

but will continue to monitor ISAC’s progress.
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2004

EMERGENCY RULEMAKINGS

ADOPTED BY THE AGENCY
" NUMBER OF u
AGENCY RULEMAKINGS |

Department of Agriculture

Department on Aging

Attorney General

Capital Development Board

Department of Central Management Services
Department of Children and Family Services
Department of Commerce and Economic Opportunity
llinois Commerce Commission

Department of Corrections

CPA Board of Examiners (U of I)

State Board of Education

Illinois Educational Labor Relations Board
State Board of Elections

Department of Financial and Professional Regulation
Gaming Board

Department of Human Services

Department of Labor

Ilinois Labor Relations Board

Law Enforcement Training and Standards Board
Department of Military Affairs

Department of Natural Resources

Department of Public Aid

Department of Public Health

llinois Racing Board

Department of Revenue

Sex Offender Management Board

State Employees' Retirement System of Illinois
Secretary of State

Illinois State Toll Highway Authority

Student Assistance Commission

Department of Transportation

Treasurer

P—‘I\J*—‘l\)w'—-\l\)ool\)r—‘gl\)»—ab—il\)woou-‘m(\)[\_)w»—a.—_‘._a[\)m..-.,._.._.....‘

il TOTAL

o0
=]

23



2004

EMERGENCY RULEMAKINGS
CONSIDERED BY JCAR

" AGENCY

NUMBER OF
RULEMAKINGS

Department on Aging

Attorney General

Capital Development Board

Department of Central Management Services
Department of Children and Family Services
Department of Commerce and Economic Opportunity
Illinois Commerce Commission

Department of Corrections

State Board of Education

Ilinois Educational Labor Relations Board
State Board of Elections

Department of Financial and Professional Regulation
Gaming Board

Department of Human Services

Department of Labor

Illinois Labor Relations Board

Law Enforcement Training and Standards Board
Department of Natural Resources

Department of Public Aid

Department of Public Health

Illinois Racing Board

Department of Revenue

Sex Offender Management Board

State Employees' Retirement System of Illinois
Secretary of State

Illinois State Toll Highway Authority

Student Assistance Commission

Department of Transportation

Treasurer
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I TOTAL
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2004
EMERGENCY RULEMAKINGS:
JCAR ACTION

AGENCY REC OBJ  SUSPENSION

1 + R A4
Capital Development Board

[

Department of Central Management Services
[llinos Commerce Commission

Department of Financial and Professional Regulation 1 1
Department of Human Services 1 2
Department of Labor 1
Department of Natural Resources 1
Department of Public Aid 1 1
Illinois Racing Board
Department of Revenue 1
State Employees' Retirement System of Illinois 1
Student Assistance Commission 1
TOTALS 7 8 1
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2004

EMERGENCY RULEMAKINGS:

BASIS FOR JCAR ACTION
Number of Percentage
Basis for Objection Objections of Total
Agency Created Emergency 1 13%
Statutory Authority/Legislative Intent 3 38%
Insufficient Standards 1 13%
IAPA Violation 1 13%
No Unavoidable Emergency Existed 2 25%
TOTAL 8 100%
Number of Percentage
Basis for Recommendation Recommendations of Total
More Timely Rulemaking 2 25%
Insufficient Standards for Exercise of Agency Discretion 2 25%
Statutory Authority/Legislative Intent 2 25%
Further Rulemaking 1 13%
More Complete Regulatory Agenda 1 13%
TOTAL 8 100%
Number of Percentage
Basis for Suspension Suspensions of Total
Insufficient Standards 1 100%
TOTAL 1 100%
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2004
PEREMPTORY & EXEMPT RULEMAKING

Section 5-50 of the Administrative Procedure Act specifies that agencies may use this short form of
rulemaking procedure, in which the rules are adopted without prior opportunity for public and JCAR
comment, only if the rulemaking is required by federal law, federal regulations, court orders or
collective bargaining agreements and if the agency cannot exercise any discretion with respect to the
rule content. Agencies must file the peremptory rule with the Secretary of State within 30 days after the
change in rules is required.

Exempt rulemaking is a specialized form of rulemaking, similar to the peremptory rulemaking process,
reserved for use by the Pollution Control Board (PCB) under the Environmental Protection Act. PCB
may use this short form procedure only to adopt Illinois regulations that are “identical in substance” to
mandated federal regulations.

In 2004, the Department of Agriculture utilized peremptory rulemaking 4 times to adopt regulations
identical to federal regulations; CMS 10 times to implement collective bargaining agreements; and
DOT 4 times and DHS once to adopt federally required rules. PCB adopted 10 rulemakings identical
in substance to federal regulations.

27



2004
PEREMPTORY & EXEMPT RULEMAKINGS

ADOPTED BY THE AGENCY
[ NUMBER OF |
I AGENCY RULEMAKINGS |
Department of Agriculture 4
Department of Central Management Services 10
Department of Human Services 1
Pollution Control Board 10
Department of Transportation 4
[ TOTAL 29
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2004
PEREMPTORY & EXEMPT RULEMAKINGS

CONSIDERED BY JCAR
NUMBER OF
AGENCY RULEMAKINGS
Department of Agriculture 2
Department of Central Management Services 8
Department of Human Services 1
Pollution Control Board 10
Department of Transportation 4
| TOTAL 25
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2004
PEREMPTORY & EXEMPT RULEMAKINGS:
JCAR ACTION

AGENCY REC OBJ SUSPENSION |

None

TOTALS 0 0 0 |
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2004

PEREMPTORY & EXEMPT RULEMAKINGS:

BASIS FOR JCAR ACTION
Number of Percentage
_ Basis for Objection Objections of Total
None
TOTAL 0 0%
Number of Percentage
Basis for Recommendation Recommendations of Total
TOTAL 0 0%
Number of Percentage
Basis for Suspension Suspensions of Total
TOTAL 0 0%

31



2004

JCAR ASSESSMENT OF

APPROPRIATENESS OF AGENCY RESPONSE

AGENCY

ASSESSMENT

APPROPRIATE

FAILURE

TO REMEDY

JOINT RESOLUTION
JCAR WILL
MONITOR

NO COMMENT

Capital Development Board

Department of Central Management Services
Department of Children and Family Services

Ilinois Commerce Commission

Department of Commerce and Economic Opportunity
Department of Corrections

Drycleaner Environmental Response Trust Fund Council
Department of Financial and Professional Regulation
Board of Higher Education

Department of Human Services

Department of Labor

Department of Natural Resources

Department of Public Aid

Department of Public Health

Illinois Racing Board

Department of Revenue

State Employees' Retirement System of Illinois
Department of State Police

State Universities Retirement System

Student Assistance Commission

Department of Transporation

[\

[ e e LY ® T S S S W U W U )

N

—

[ TOTAL

35

20
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= RECOMMENDED LEGISLATION——

Rulemakings considered by JCAR occasionally engender JCAR Objections or Recommendations
based on lack of clear statutory authority, or engender written agreements with agencies to pursue
legislation to clarify statute, resolve ambiguities or seek specific statutory authority. The following are
several instances in which such occurred during 2004.

The Department of Financial and Professional Regulation-Division of Professional Regulation
placed into rule wholesale drug distributor registration fees that formerly resided in statute (68 I11.
Adm. Code 1510). The statutory directive for DPR to codify these fees specifically included
restoration fees, but the statute underlying the program does not authorize DFPR-DPR to restore these
licenses. For this reason, the rulemaking included no restoration fees. This has caused some
confusion, as evidenced by public comment. JCAR recommended, and DPR agreed to seek, a
statutory amendment to either remove the reference to codifying restoration fees or to grant DPR
authority to restore a license. [225 ILCS 120]

The State Universities Retirement System adopted a rulemaking outlining how much service credit
will be awarded for unused sick time (80 I1l. Adm. Code 1600). Service credit varying from Y% to 2
years is granted for 20 to 420+ accumulated days. This creates a statutory authority problem as the
SURS Atrticle of the Pension Code authorizes service credit of up to 1 year only. SURS is trying to
expand to 2 years because some of the other systems award service credit for 2 years. While this may
be a worthy goal, SURS needs a statutory change before rulemaking activity. Legislation was
introduced in 2004 to authorize 2 years’ sick leave accrual for SURS (SB 2157 (Haine/SRUL) and
HB 4877 (McCarthy/Haine/SRUL)) but did not pass both houses. [40 ILCS 15-113.4]

The former Illinois Building Commission (now part of CDB) adopted a rulemaking to implement an
Alternative Dispute Resolution process administered by IBC to resolve disputes concerning the
application of local building codes or State regulations for new and existing construction and to
establish a fee structure to pay for the process (2 Ill. Adm. Code 3203). However, IBC does not have
specific statutory authority to charge the fees. JCAR recommended, and IBC agreed to seek, that
authority. IBC/CDB indicates legislation has been drafted. [20 ILCS 2918/50]

The Drycleaner Environmental Response Trust Fund Council adopted a rulemaking implementing
PA 93-201 that increases license fees and solvent taxes and also exercises its statutory authority to set
license fees that exceed the fee set by statute (35 Ill. Adm. Code 1500). The Act states that license
renewal fees are to be based on the amount of solvent actually used the preceding year. In some
instances, the drycleaners have problems calculating their actual use. The Council is requiring, in these
instances, the calculation to be based on the solvent purchased. While this is a reasonable solution to
situations where use is incalculable, it is not clearly statutorily authorized. The Council agreed to pursue
statutory authorization.

The Department of Labor proposed a rulemaking implementing the Victims’ Economic Security and
Safety Act (VESSA) that allows an employee up to 12 weeks time off without pay to address issues
related to domestic abuse (56 I11. Adm. Code 280). Controversy arose involving the relationship
between that Act and the federal Family and Medical Leave Act (FMLA), which also allows 12 weeks
unpaid leave, but solely for personal or family medical, health or birth/adoption related reasons. The
rule states that an individual may take up to 12 weeks under VESSA and still take another 12 weeks
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under FMLA if for a reason other than domestic violence, i.e., an unrelated accident or illness. The
State Chamber of Commerce argued that the drafters of the legislation had agreed that the 2 Acts taken
together would net result in a combined maximum leave of 24 weeks. (Nothing can be found in the
transcripts to verify this.) The Chamber invoked Sec. 20(a)(2) of VESSA which says this Act does not
create a right for an employee to take unpaid leave that exceeds the unpaid leave time allowed
under, or is in addition to the unpaid leave time permitted by, FMLA. DOL relies on Sec. 45(b) of the
Act that states: Less Protective Laws, Agreements, Programs and Plans. The rights established under
this Act shall not be diminished by any federal, State or local law, collective bargaining agreement or
employment benefits program or plan. It could be argued that Sec. 20(a)(2) is the more specific language
that would override the general statement in Sec. 45(b). It could also be argued that Sec. 45(b) applies only
in instances of less protective laws and that FMLA is not less protective. When DOL was asked for its best
argument for giving Sec. 45(b) precedence over 20(a)(2), it offered no rationale, just reiterated its reliance
on45(b). DOL agreed with JCAR’s Recommendation to seek a legislative resolution of the ambiguity
between these 2 Sections of the Act. [820 ILCS 180/20(a)(2) and 45(b)]

The Department of Transportation proposed 8 rulemakings incorporating federal regulations by
reference. DOT agreed with JCAR’s Recommendation that it seek the repeal of the provision of the
Hazardous Materials Transportation Act that sets out rulemaking provisions that predate and conflict
with the Illinois Administrative Procedure Act, thereby causing confusion over which provisions must
be followed. [430 ILCS 30/9]

The Board of Higher Education proposed revisions to its rules for health service education grants
because of an expected decrease in funds (23 Ill. Adm. Code 1020). This is the program that makes
grants to non-public, non-profit institutions, based on the number of Illinois residents enrolled, with an
additional grant for resident minorities. BHE addressed the decrease by declaring specific categories
of medical training ineligible for FYO05 grants: chiropractic, dentistry, dental assistant (there are no non-
profit schools in Illinois), optometry, orthotics/prosthetics, physician assistants, podiatry, radiation
technology, and speech-language pathology/audiology. The disciplines and occupations that will
continue to be funded include: cardiovascular technician/technologist, clinical/medical lab technician,
dental hygiene, diagnostic sonography, histology technician/technologist, medical assisting, medical
records, nuclear medicine technology, occupational therapy, perfusion technology, physical therapy,
radiography, radiologic technology, respiratory therapy/technology, and surgical technology.

The Health Services Education Grant Act says grants may be made to medical, dental, pharmacy,
optometry, and nursing schools; to physician assistant programs; to other health-related schools and
programs; and to hospitals and clinical facilities used in health service training programs. The Act
allows BHE to establish classes of institutions and to establish grant rates for statutorily eligible
institutions. The Act itself states that institutions are qualified for grants based on either the number of
degrees granted or lllinois residents enrolled (BHE has chosen to use number of enrollees), minority/
ethnic status of enrollees and, for nursing schools, whether the school is located in a nursing shortage
area. It does not authorize BHE to add any further qualifications, which it is attempting to do with this
rulemaking. BHE wants to additionally consider shortages in the profession being served by the
institution. It has determined that the professions for which it is denying FY 05 grants are facing no
shortages. If BHE believes need for the professionals should be an eligibility criteria for these grants, it
should seek a statutory amendment to either add that qualification or seek broader authority to add its
own qualifications to those established by statute. BHE withdrew the amendment and may seek
additional statutory authority. [110 ILCS 215]
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The Department of State Police proposed rules governing its destruction of evidence (20 I1l. Adm.
Code 1226). DSP accumulates “evidence” from its own law enforcement activities and receives
evidence forwarded from local jurisdictions for DSP to store. DSP says its vaults are full and it needs
to dispose of evidence no longer needed, like drugs and other contraband, currency, stolen items, and
low or no value items collected during a search or investigation. The rulemaking had several problems,
including only very general statutory authority, a lack of clarity, and opposition from both the legal and
judicial communities, who became aware of the proposal only after inquiries from JCAR. The legal
community raised concerns about the disposal of evidence and about DSP developing this important
policy through rulemaking, with little legislative and judicial input. Clearer statutory guidance would be
helpful, especially in establishing a general evidence retention policy that reflects rapidly evolving
forensic technology. Although DSP withdrew the rulemaking in response to a JCAR Objection, JCAR
also issued a Recommendation that, because of the current lack of clear, comprehensive, published
standards governing the destruction of evidence, the Department should aggressively pursue further
statutory guidance. DSP agreed. [20 ILCS 2605]

The Toll Highway Act allows the State Toll Highway Authority to establish by rule a system to
adjudicate only alleged instances where the required toll was not paid, as detected by STHA’s video
surveillance system. STHA adopted a rulemaking that, in part, changed references from video to
electronic, which would make the rule authority broader than statute (92 Ill. Adm. Code 2520). STHA
agreed to pursue a legislative amendment to specifically authorize adjudication of violations
electronically detected. [605 ILCS 10]

The Department of Public Health proposed 5 rulemakings implementing PA 93-32 that set new fee
structures for skilled nursing and intermediate care facilities (77 I1l. Adm. Code 300, 330, 340, 350,
390) . Previously, statute stated that the fee was $200 for an annual license and $400 for a 2-year
license. PA 93-32 now bases the fee on the number of beds contained in the facility and sets the actual
fee amounts in statute (0-49 beds — $500; 50-99 beds — $750; and more than 100 beds — $1000 plus
$10 per licensed bed). The new 2 year license fee shall be double the annual license fee. DPH
interpreted statute to mean that facilities with more than 100 beds were required to pay $1000 plus
$10 per licensed bed rather than $1000 plus $10 per bed over 100 total beds. In response to public
comment, DPH responded that the Department has imposed these fees since the PA went into effect
7/1/03. However, DPH agreed not to file 2™ Notice until after the Veto Session so another rulemaking
would not be needed if the Act were amended. Since no legislation was passed that amended the fees,
DPH proceeded with 2" Notice. JCAR objected to the rulemakings arguing the rulemakings
contravened the intent of the General Assembly that the fee for facilities with more than 100 beds is
$1000 plus $10 per bed for all beds over 100. In response to the JCAR Objection, DPR argued that
the Department is obligated to implement statute as written and respectfully refused to modify or
withdraw the proposed amendments in response to the Objection. JCAR issued a Notice of Failure to
Remedy. [210 ILCS 45/3-103]

The Department of Financial and Professional Regulation-Division of Insurance (DFPR-DOI)
proposed a rulemaking that clarified that fertility coverage in group policies is applicable to employers
with 25 full-time employees (50 Ill. Adm. Code 2015). In addition, the rulemaking stated that
coverage for one assisted reproductive technology (ART) shall be provided following the maximum
number of oocyte retrievals. The rulemaking also covers medical expenses of an egg or sperm donor
and medical impregnation; however, surrogate expenses are still a permissible exclusion. JCAR issued
a Recommendation instructing DOI to seek specific legislative authorization for its policy mandating
medical coverage for oocyte donors who are not covered by the group medical insurance policy under
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the mandated policy provision of Section 356m of the Insurance Code. In response to JCAR’s
Recommendation, DOI refused to pursue a legislative clarification, instead choosing to rely upon its
interpretation of legislative intent. DOI argued that since 3™ party oocyte removal may be necessary for
some permissible treatments authorized by statute, denial of medical expenses to a donor would violate the
statutory mandate for such coverage, in spite of the fact that statute specifically requires coverage for “the
covered individual” only. JCAR issued a Notice of Failure to Remedy. [215 ILCS 5/356m]

The Illinois Student Assistance Commission adopted an emergency rule expanding the Illinois
Veteran Grant (IVG) eligibility to Illinois National Guardsmen and Reservists (23 Ill. Adm. Code
2733). The rulemaking eliminated the requirement that, if an applicant is still in the Armed Forces, he/
she must have completed his/her initial active duty honorably before becoming eligible for the IVG. The
emergency rule, while not completely contrary to statute, has highlighted how vague and contradictory
the IVG statute has become. It appears to have been developed piecemeal and contains provisions
that no one can really explain. While the statute appears to have originally been designed for EX-
military, it now allows access by currently serving military. At its 10/12/04 meeting, JCAR
recommended that ISAC correct some deficiencies in its companion proposed rules and that it work
with the General Assembly to devise a clearer statutory base for the IVG program. ISAC made
extensive changes to the proposed rules to more clearly state the eligibility standards for this program
and to reduce confusion associated with the Part’s terminology. The agency has also drafted an
amendment to the enabling statutes that it will seek to have introduced during the 2005 legislation
session. JCAR continues to monitor ISAC’s progress. [110 ILCS 947/140]

36



PUBLIC ACT REVIEW

Section 5-105 of the Illinois Administrative Procedure Act [5 ILCS 100/5-105] requires the Joint
Committee on Administrative Rules to maintain a review program to monitor the implementation of
new laws and changes in law through State agency rulemaking activities. The Committee fulfills this
statutory obligation through its Public Actreview program.

Under this program, the Committee staff annually reviews each new Public Act and makes a
preliminary determination as to whether rulemaking might be necessary for proper implementation.
Afterthe list has been culled of those obviously not requiring rulemaking (appropriations, criminal and
civillaw, local government issues), the affected State agency is contacted for its opinion. If necessary,
these written contacts are followed up with discussion between JCAR and the agency.

The final list of Public Acts for which JCAR and the agency agree that rulemaking is warranted is then
monitored by the Committee as long as necessary to insure that progress is made toward
implementation. The primary goal of the Committee in this program is to ensure that appropriate rules
are put into effect in a timely manner, as required by Section 5-105 of the IAPA.

If suitable progress is not made, JCAR, by the vote of a majority of its members, can initiate an
investigation into existing rules of the agency. If, after the agency’s appearance before the Committee
to explain its failure to adopt anticipated rules, the JCAR members are not satisfied with the agency
response, the Committee can object to the agency’s conduct and may initiate further legislation to
clarify the issue.

Frequently an agency is prompted to complete necessary rulemaking by conversation with JCAR or
the agency enters voluntarily into written Agreements with JCAR to more thoroughly implement
statutory requirements. Atother times, JCAR votes a Recommendation or Objection based on a need
for additional rulemaking.

JCAR aggressively follows its statutory mandate to monitor the implementation of Public Acts.
However, the Committee is seldom required to press an agency to implement a new Public Act.
Agencies generally respond to JCAR inquiries that they agree rulemaking is necessary and by stating
an approximate date for commencement of rulemaking activity. In some instances, they offer valid
responses as to why rulemaking will not be necessary. Occasionally, the JCAR inquiry brings to an
agency’s attention a Public Actrelating to its programs that had escaped its notice. The Public Act
review program can be helpful to both the legislature and the agencies in meeting their obligation to put
the laws of the State of Tllinois into effect in a timely and effective manner.
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AMERICANS WITH DISABILITIES
~— ACT GRIEVANCE PROCEDURES ——

In2004, JCAR audited the rules of all agencies to determine whether the agency had adopted the
Americans With Disabilities Act Grievance Procedures required by federal law. 28 CFR 35.107
requires all agencies of state governments employing at least 50 persons to adopt rules governing the
grievance procedure. The following 21 agencies appeared to have no ADA rules and were contacted
to determine whether the agency had a valid reason for considering itself exempt from the federal
mandate:

Departmenton Aging

Department of Children and Family Services
State Board of Education

State Board of Elections

Emergency Management Agency
Department of Financial and Professional Regulation
Gaming Board

Governor’s Office of Management and Budget
Historic Preservation Authority

Department of Human Rights

Department of Labor

Department of Military Affairs

Department of Public Aid

Department Public Health

Racing Board

State Employees' Retirement Systems
Department of State Police

State Toll Highway Authority

State Universities Retirement System
Student Assistance Commission

Teachers' Retirement System

Asaresult, the following 13 agencies were prompted to adopt ADA rules:

Department of Children and Family Services
State Board of Education

Department of Financial and Professional Regulations
Historic Preservation Agency

Department of Human Rights

Department of Labor

Department of Military Affairs

Department of Public Aid

Department of Public Health

Racing Board

State Employees' Retirement System
Student Assistance Commission

State Universities Retirement System
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The following 7 agencies have yettorespond:

Department on Aging

State Board of Elections

Emergency Management Agency

Gaming Board

Governor’s Office of Management and Budget
Department of State Police
Teachers'Retirement System

State Toll Highway Authority
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—— COMPLAINT REVIEW PROGRAM ==

The Illinois Administrative Procedure Actauthorizes the Joint Committee on Administrative Rules to
review and investigate the rulemaking activities of State agencies when itreceives a written complaint.

JCAR operates its complaint review program under Part 260 of its operational rules. Complaints may
address one or more of the following: an existing rule of anagency; failure of an agency to fully or
properly enforce its rules; absence of rules required by statute or necessary for the proper conduct of
anagency program or function; and an agency rule that is applied, but not embodied in the rules of the
agency promulgated pursuant tothe IAPA.

Uponareceipt of acomplaint, JCAR initiates areview to determine the need for a full investigation.
Staff may raise questions or problems to discuss with the agency and will attempt to inform the agency
ofthe substance of the complaint and any proposals for JCAR action prior to the meeting. Staff will
reportthe results of the review and a proposal for action ata JCAR monthly meeting. A complaint
may be placed on the agenda fora JCAR meeting by any JCAR member or the Executive Director if
evidence exists that there are possible problems with the rules. Ifthe same issues have been previously
considered by JCAR, a complaint will not be placed on the agenda, unless the complaint reveals
information not available to JCAR at the time the issue was considered and, if the information were
available, it would have altered the outcome. Based on the complaint, JCAR may issue an Objection
or Recommendation to existing rule, or to agency failure to maintain adequate rule, and afford the
agency an opportunity to respond.

Complaints should be forwarded to the Executive Director of the Joint Committee at:

Joint Committee on Administrative Rules
700 Stratton Building
Springfield, Illinois 62706

DEPARTMENT OF LABOR

Mr. Ryan Nalley of Chicago submitted a complaint regarding DOL’s refusal to grant relief for wages
for work DOL concluded was largely performed outside Illinois. DOL’s decision was based in part on
its view that Mr. Nalley’s petition to intervene was not timely. Atits 8/04 meeting, JCAR
recommended that DOL either add standards to its rule governing how it will determine if a petition to
intervene is timely filed or, inthe alternative, add a specific time period during which a petition to
intervene may be filed. In 12/04, DOL filed a proposed rulemaking adding specific time limits within
which petitions to intervene may be filed.
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LEGISLATIVE ACTIVITY
RELATING TO JCAR
AND THE IAPA

JCAR reviews any proposed legislation that amends the Illinois Administrative Procedure Act IAPA)
and brings to agencies’ attention any resulting changes in rulemaking procedures. Legislation involving
issues that have recently come before JCAR is also followed. Under its IAPA mandate to continually
seek to improve the rulemaking process, JCAR occasionally initiates legislation revising the IAPA. It
also may propose legislation when rules review brings attention to a statutory insufficiency or lack of
clarity or to enforce its Objections or Recommendations when an agency has refused to adhere to
those Objections or Recommendations. The following summaries of legislation affecting JCAR and the
rulemaking process cover the 2™ year of the 93" General Assembly (2004).

PA 93-829 (eff. 7/28/04) amends Section 5-45 of the IAPA to allow the Department of Public Health
to adopt emergency rules under subsections (2) through (1) of Section 2 of the Department of Public
Health Act [20 ILCS 2305/2] when necessary to protect the public's health without regard to the 24-
month limitation on adopting the same emergency rule. (These provisions of the DPH Act concern
measures taken to prevent the spread of dangerously contagious or infectious disease or prevent the
mjury or disability of citizens.)

PA 93-841 (eff. 7/30/04) also amends Section 5-45 of the IAPA to provide automatic approval for
use of emergency rulemaking to implement the provisions of the State's fiscal year 2005 budget as
provided under the Fiscal Year 2005 Budget Implementation (Human Services) Act. Additionally,
JCAR's option to suspend such an emergency rule is specifically precluded. However, no limitation is
placed on JCAR's consideration of the permanent rulemakings that must follow the emergency rules if
these provisions are to apply for more than 150 days. Furthermore, the PA 93-841 amendment is
more narrowly tailored than similar exceptions enacted in previous years. The PA 93-841 exception
applies only to implementation of certain specified human services programs, rather than the entire
FYO05 budget. PA 93-841 additionally allows the Department of Public Aid to adopt rules under this
exception that are necessary to administer the Public Aid Code and the Children's Health Insurance
Program Act.

PA 93-1035 (eff. 9/10/04) amends the IAPA to specifically state that JCAR may withdraw a Filing
Prohibition on a proposed rulemaking or a Suspension of an emergency or peremptory rulemaking
during the 1% 180 days of the Prohibition/Suspension upon the affirmative vote of a majority of the
appointed members. (JCAR has 12 members if all committee positions are filled.) If it is not with-
drawn by JCAR, a Prohibition or Suspension may be discontinued only by passage of a joint resolu-
tion to that effect by the legislature during the same 180-day period. If a withdrawal is not voted nor a
joint resolution passed, the Prohibition/Suspension is permanent. Prior to passage of PA 93-1035, the
IAPA specified that the Prohibition/Suspension would terminate at the end of the 180-day period
unless a joint resolution had been passed to make it permanent. Thus, PA 93-1035 changes the
purpose of the joint resolution from a mechanism to continue a Prohibition/Suspension to a mechanism
to discontinue.
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Anadditional change pursuant to PA 93-1035 specifies that the agency may respond to a Filing
Prohibition/Suspension by offering to modify or repeal the rulemaking. Ifthe agency proposes
changes, it must do so in the same manner as a Second Notice, and JCAR will then take the proposal
under consideration.

During the 2004 veto session, a follow-up piece of legislation (Senate Bill 2234) was passed to clarify
PA 93-1035. Thebill specified that the Suspension procedures in PA 93-1035 apply to emergency
and peremptory rulemakings that are before JCAR for review rather than to existing rules in the Illinois
Administrative Code. The Governor signed the bill (PA 93-1074), and it became effective 1/18/05.
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JUDICIAL ACTIVITY RELATING TO

T "MMYYEN T

JCAR AND THE IAPA

Since JCAR’s function s closely related to the interpretation of the Illinois Administrative Procedure
Act(IAPA), itmonitors and reports on court decisions and Attorney General opinions that affect the
interpretation of the Act. One of the enumerated responsibilities of JCAR under the Actis “to study
the impact oflegislative changes, court rulings and administrative action on agency rules and
rulemaking” [SILCS 100/5-105(c)]. This summary highlights the most significant judicial actions since
enactment of the IAPA and discusses current activity.

KEY INTERPRETATIONS OF THE JIAPA

Two pastdecisions of the Illinois courts construing the IAPA in accordance with positions
supported by JCAR are especially noteworthy. The cases involved an attempt by the
Department of Public Aid to change the method by which it calculated Medicaid payments to
nursing homes. In the first case, Senn Park I (Senn Park Nursing Center v. Miller, 118 Tl1.
App. 3d 504,455 N.E.2d 153, 74 I11. Dec. 123 (1983)), the First District Appellate Court
held that DPA’s failure to follow the IAPA rulemaking procedures invalidated a new method it
utilized for calculating Medicaid payments. The court stated that the definition ofa “rule” found
inSec. 1-70 of the IAPA should be broadly construed in order to safeguard the public’s right
to comment on proposed agency policies. DPA’s change in calculating the Medicaid payments,
the courtruled, fell within the Sec. 3.09 definition of rule since it was a statement of general
agency policy. As that policy was not adopted in compliance with the IAPA, it was invalid.

The second case, Senn Park Il (Senn Park Nursing Center v. Miller, 118 Ill. App. 3d 733,
455N.E.2d 162, 74 111. Dec. 132 (1983)), grew out of DPA’s attempt to implement the same
Medicaid policy change through emergency rulemaking after the circuit court had invalidated
the proposed change. Adopting the position long advocated by JCAR, the appellate court held
thatagency created “emergencies” do not justify bypassing the opportunity for public comment
guaranteed by usual rulemaking procedures. DPA’s resort to emergency rulemaking, the court
noted, was the result of “avoidable administrative failure” to properly promulgate rules
complying with the requirements of the IAPA in the first instance. DPA was precluded from
relying upon its own mistakes to justify emergency rulemaking.

In Senn Park Nursing Center v. Miller (104 111. 2d 169, 470 N.E.2d 1029, 83 Ill. Dec. 609
(1984)), the 1llinois Supreme Court considered the appeal of the Senn Park I and Il and
affirmed both decisions.

In Senn Park I, the court considered the appeal of a circuit court decision finding that DPA’s
inflation update procedure for nursing home reimbursement was invalid. DPA had sent nursing
home facilities copies of changes to the State Medicaid plan that included an amended inflation
update procedure. DPA published notices of the amended procedure in the newspaper of the
widest circulation in each Illinois city with over 50,000 population. The notice was not
published inthe Illinois Register because it was refused by that publication. The notices did
not provide an address where public comments could be submitted. Plaintiffs contended that
the amended inflation update procedure was invalid because it was not promulgated in

accordance with the rulemaking procedures of the IAPA.
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DPA argued that the amended procedure was exempt from the notice and publication
requirements by Sec. 5-35(c) of the IAPA because the State Plan was a contractual
arrangement with the federal government, and was exempt under the contracts exception of
the IAPA. Sec. 5-35(c) states that: “The notice and publication requirements of this Section
donotapply to a matterrelating solely to agency management...or to public property, loans or

contracts.”

Afterreceiving approval from the legislative leaders, JCAR filed an amicus brief withthe
Illinois Supreme Court arguing that the inflation update procedure did not fall within the
contracts exception. The Supreme Court agreed with the appellate court’s interpretation of the
contracts exception in which the lower court stated:

We are persuaded that under the IAPA, as under the Federal APA, a matter

comes under the contract exception only when contracts are clearly and directly

involved.... We believe that with regard to nursing homes, contracts, whether

State-Federal or agency-provider, are not clearly and directly involved....

Accordingly, we conclude that the amended inflation update procedure isnot a

matter relating to contracts within the meaning of the IAPA. (118111. App. 3d at

511)

The Supreme Courtalso stated that it is clear that the rulemaking procedure is intended to give
interested persons an opportunity to submit their views and comments on rulemaking changes
and that an agency must consider all submissionsreceived. The court acknowledged that there
are certain statutory exceptions to the notice and comment procedures, but that exceptions are
ofalimited nature and should be appropriately applied.

The courtalso agreed with the appellate court ruling that the amended inflation update
procedure fell within the purview of the IAPA because the Public Aid Code incorporates the
IAPA and the Code specifically requires rulemaking pursuant to the IAPA “during the process
ofestablishing the payment rate for skilled nursing and intermediate care services, orwhen a
substantial change in rates is proposed,” in order to provide “an opportunity for public review
and comment on the proposed rates prior to their becoming effective”. [305 ILCS 5/5-5.7]
(11811l. App. 3d at 512) The court found that the amended procedure fell within the definition
of “rule” found in the IAPA and thus the failure of DPA to follow the notice and comment
procedures required by the IAPA rendered the amended procedure invalid.

Following the decision of the appellate court in Senn Park I, DP A promulgated Emergency
Rule4.14221 implementing the amended inflation update procedure pursuant to the [APA.
Plaintiffs sought a declaratory judgment, asking the court to declare Emergency Rule 4.14221
void because there was no “emergency” as that term is defined in the IAPA. On 12/30/80,
DP A withdrew the emergency rule. Onappeal, the appellate court held that although the rule
was withdrawn, the validity of the rule was at issue in order to determine the amount of
reimbursement the plaintiffs were entitled to in Senn Park I. The appellate court further held
that the circuit court had erred in finding the emergency rule valid because there was no
emergency as that term is defined under the IAPA.
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In Sleeth v. lllinois Department of Public Aid (125 Ill. App. 3d 847, 466 N.E.2d 703, 81
I11. Dec. 117 (1984)), the Third District Appellate Court considered an appeal from a DPA
decision to terminate disability benefits in 5 cases. The court found that the procedure utilized
by the Department (Manual Release No. 83.5), which required applicants who were denied
disability benefits to submit proof of disability within 14 days after the filing of appeal, was a
“rule” underthe IAPA. TheIAPA states:

“Rule” means each agency statement of general applicability that implements,
applies, interprets, or prescribes law or policy, but does not include (i) statements
concerning only the internal management ofan Agency and not affecting private
rights or procedures available to persons or entities outside the Agency, (ii)
informal advisory rulings issued under Section 5-150, (iii) intra-agency memoranda,
(iv) the prescription of standardized forms, or (v) documents prepared or filed or
actions taken by the Legislative Reference Bureau under Section 5.04 of the
Legislative Reference Bureau Act.

DPA contended the Manual Release was merely an intra-office memorandum, not subject to
the IAPA. The courtreasoned that the memorandum affected private rights and procedures
available to persons outside DPA and that this type of statement by an agency is specifically
included within the definition of“rule” under the Act. Since the memorandum was not properly
promulgated pursuant to the IAPA, the court held the rule invalid and determined that the
procedures followed by DPA violated State law.

In Kaufman Grain Co., Inc. v. Director, Department of Agriculture (179 Ill. App. 3d
1040, 534 N.E.2d 1259, 128 I11. Dec. 654 (1989)), the Fourth District Appellate Court held
that DOA had no statute or rule that allowed it to settle disputes between a grain producer and
agraindealer ora grain warehouse. DOA improperly relied on policy that was not properly
promulgated asrules inaccordance with the IAPA and, therefore, was without authority to
adjudicate such grain disputes. The Kaufman case is significant for the ruling of the court
concerning attorney’s fees. Sec. 10-55 of the IAPA provides that, in any case in which a party
has any administrative rule invalidated by a court for any reason, the court shall award the
party bringing the action the reasonable expenses of the litigation, including reasonable
attorney’s fees. The appellate court ruled that Kaufman was entitled to the award of attorney’s
fees it reasonably incurred in this litigation, including the fees incurred in the proceedings before
the Department. The court stated that Sec. 10-55 of the IAPA gives those subject to
regulationan incentive to oppose doubtful rules where compliance would otherwise be less
costly than litigation. Therefore, the court awarded fees for the proceedings before DOA, as
well as fees incurred in administrative review proceedings, noting that proceedings before an
administrative agency are quite often more costly and time consuming than administrative
review proceedings. The Kaufman case illustrates trends of the courts to rule unfavorably
againstagencies that have not promulgated their policies properly under the IAPA. The
Kaufman decision specifically cites Senn Parkand further strengthens the precedent it
established. Award of attorney’s fees was further strenghthened in Citizens Org. Proj. v.
Dept. of Nat. Res., (89 111. 2nd 593, 725 N.E.2d 195, 244 I11. Dec 896 (2000)), in which the
Supreme Court affirmed the award of attorney’s fees and litigation expenses where a citizen
group obtained invalidation ofa DNR rule governing a DNR permit decision.
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In Coronet Insurance Company v. John E. Washburn, Director of Insurance of the State
of Hllinois (201 I11. App. 3d 633, 558 N.E.2d 1307, 146 Il1. Dec. 973 (1990)), the First
District Appellate Court of Illinois held that an administrative agency may enactrules and
regulations as limited by the authorizing statutory language; that an administrative rule carries
with it the same presumption of validity as the statute; and arule that is consistent with the
spirit of the statute and furthers its purpose will be sustained. The appellate courtalso ruled
that DOI’s failure to give atleast 45 days notice of a proposed rule to the general public did
not constitute violation of the IAPA, since the Act provides that changes in the textof a
proposed rule may be made during the First Notice period and that such changes need not be
published again prior to submissionto JCAR.

In CIPS v. Illinois Commerce Commission (268 Il1. App. 3d 471, 644 N.E. 2d 817, 206
I11. Dec. 49 (1994)), the Fourth District Appellate Court ruled that JCAR did not create an
impermissible filing prohibition when it informed ICC it would liftits filing prohibitionona
proposed rule formulating rental rates for cable TV attachments to utility poles if the ICC
removed allocation of the portion of pole neutral space to cable television.

In Weyland v. Manning (309 Ill. App. 3d 542, 723 N.E.2d 387, 243 I1l. Dec. 355 (2000)),
plaintiffs filed an action contesting a rule adopted by the Department of Natural Resources
establishing arestricted boating zone on Griswold Lake. One element at issue was the
adequacy ofthe Second Notice filed by DNR with JCAR. The Second District Appellate
Courtheld that DNR complied with JCAR rule requirements that it list and analyze all
comments concerning the rule and that its failure to list in the Second Notice persons who had
requested a public hearing did not invalidate the rule.

Payday/Predatory Lending Rules: Two similar topics, the regulation of short term (payday or
cash for car title) loans and high risk mortgage loans, involved rules ultimately adopted by the
Department of Financial Institutions and/or Office of Banks and Real Estate:

Payday: After JCAR Objection and after a Filing Prohibition expired, DFI adopted rules
regulating the payday loan/cash for car title industries that were immediately challenged by
Southwest Development Corp, et al., v. Vega (Circuit Court of Cook County; No. 01-CH-
08906). Arguments were heard in the Illinois Supreme Courtin January 2004. The chief
argument of plantiffs was that there was animproper delegation of rulemaking authority to
DFI.

Predatory: After JCAR review of 7 rules regulating high risk mortgage activity and OBRE
adoption of the rules, Illinois Association of Mortgage Brokers v. OBRE was filed in the
U.S. District Court, Northern District of Illinois (No. 01-C-5151). The suit is solely against
OBRE, although DF1 filed almost identical rules as well, and challenges the rules on the basis
that federal law preempts State regulation in this matter. The case has been remanded to the
district court after the U.S. Seventh Circuit Court of Appeals (No. 02-1018) ruled elements
ofthe Office's rules may be preempted under federal law. OBRE and the Associationare in
settlement discussions.

Corey H. v. Board of Education of City of Chicago (No. 92—-C-3409, U.S. District Court
for the Northern District of Illinois, Eastern Division). In 1992, disabled students brought an
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action againstthe Chicago Board of Education and State Board of Education alleging systemic
failures to educate children with disabilities in the least restrictive environment (LRE), as
required by the federal Individuals with Disabilities Education Act (IDEA). SBE and CBE
entered into a settlement agreement with the plaintiffs. Underthe settlement agreement, Judge
Gettleman ordered SBE to change its policy on certification structure and standards for
special education teachers through peremptory rulemaking. SBE filed 2 peremptory
rulemakings to change special educationteacher certification endorsement and create common
core standards for all teachers. The first peremptory rule (titled Certification; 23 I1l. Adm.
Code 25; 24 111. Reg. 16109) was objected to by JCAR on 11/14/00. SBE refused to
withdraw the peremptory rule, stating it was not in a position to do so because it was under a
federal judge’s order. The rule was then suspended by JCAR on 2/21/01. The second
peremptory rule (Standards for Certification in Special Education; 23 I1l. Adm. Code 28; 24

~ DL S I e
I11. Reg. 16738) was objected to and suspended by JCAR on 1/9/01. SBE did not respond.

On2/27/01,] udge Gettleman ordered SBE to implement both rulemakings, regardless of the
JCAR suspensions.

Pursuant to IAPA requirements, SJR 26 was introduced in the General Assembly to continue
the 2 suspensions. (Sec. 5-125 of the IAPA states that if a joint resolution passes both houses
of the General Assembly within the 180 days of the JCAR suspension, the rule will be
considered repealed and the Secretary of State must immediately remove the rule from the
collection of the effective rules.) SJR 26 passed the Senate on 5/21/01 with a vote of 56-0-0
and passed the House on 5/31/01 with a vote of 117-0-0. This was the first time a joint
resolution of this nature has passed both houses of the GA. As directed by Judge Gettleman,
SBE implemented the settlement order as agency policy outside rule.

Downstate special education teachers and students then filed a motion to intervene, to allow
them inputinto the teacher certification policies that will be effective statewide (Reid L. v.
Illinois State Board of Education and Corey H.,No. 01-C-4180). Judge Gettleman denied
the Reidrequest. The U.S. Seventh Circuit Court of Appeals affirmed the district court. In
the interim, the G.A. adopted PA 92-79 addressing many of these issues. Further litigation
mayresult.

In Baker v. Adams et al. (No. 02-CH-15962), the plaintiffs, James Baker and Roy Faust,
among other things, requested that the court find Department of Human Services (DHS)
Program Directive #02.01.01.020, governing the use of computers and related equipment in
all DHS mental health and developmental disability (MH/DD) facilities, invalid because it was
rule not properly promulgated according to the IAPA. The plaintiffs were Illinois residents
currently confined at the Elgin Mental Health Center after being found not guilty by reason of
insanity.

The directive in part specifically stated that individuals in a forensic program were not allowed
to possess modems. Any computers with modems were to be removed or disabled. Internet
access was allowed only through computers in the library or educational programs. The
plaintiffs contended they were harmed as a result of not being allowed to communicate with
others (e.g., friends, family and attorneys) via a computer (i.c., using a modem to access e-
mail) and to order items off the Internet that required one giving an e-mail address.
Additionally, Mr. Baker had been accepted into DePaul University’s online undergraduate
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program, but was informed that since he lacked e-mail, he would not be able to participate in
the program.

The court ruled the portion of the Program Directive prohibiting residents of any forensic
program from possessing a modem was a rule promulgated in violation of the IAPA. The court
also ruled invalid the provisions in the directive restricting the ability of recipients to freely send
and receive computer disks. As a result, DHS adopted emergency rules, effective 12/26/04, to
create a new Part governing the use of computers and related equipment in all DHS MH/DD
facilities, thus codifying the former Program Directive into rule. A matching proposed rule was
also proposed in early 2004.

RECENT JUDICIAL ACTION AND LITIGATION

Gray v. Hartke, Kolaz and Department of Agriculture (03MR374). In 2003, Illinois State
Fair officials stripped Mongo (a 1,294 pound steer) of his championship title after learning that
his owners had given him banned medicine to treat a sore hoof. The top prize was awarded to
the runner-up.

InFebruary 2004, a Sangamon County Circuitjudge ruled that the steer’s disqualification
should be reversed because fair officials failed to follow the proper procedure in setting out the
rules for livestock competition (that premium book requirements be adopted as official rules).
The Grays then filed an amended complaint, alleging a civil rights violation. Final briefs are due
late January.

SB3197/PA 93-1055, effective 11/23/04, requires DOA to make available premium books
or other publications that establish the kinds and classes of events or exhibits, rules, conditions,
instructions, directives, and requirements for contests at fairs. It makes these materials exempt
from the IAPA’s rulemaking procedures.

In Department of Professional Regulation of the State of lllinois v AdoreAble Productions
(No. 04-CH-138), DPR requested arestraining order inthe 17* Circuit Court (Winnebago
County) attempting to prevent AdoreAble Productions from holding its Toughman event scheduled
inRockford, Illinois on February 27-28,2004.

DPR had adopted anemergency rule thatbanned ultimate fighting exhibitions, including competitions
conducted under thetitles Toughman Fighting, Extreme Fighting or Ultimate Fighting and other
competitions that DPR determines to be violent and excessively and unacceptably dangerous. At its
2/04 meeting, JCAR objected to and suspended the rule because it included insufficient standards
to be applied by DPR in determining that an event that purports to be akickboxing event is actually
anultimate fighting event. Statute specifically exempted amateur and professional kickboxing events
from DPR’s authority to ban ultimate fighting events.

AdoreAble Productions argued DPR did nothave authority under the Professional Boxing Act [225
ILCS 105] to apply boxing regulations to kickboxing events, as specifically stated in statute. On
2/9/04, the judge dismissed the case on the defendant's request. On 2/24/04, following JCAR's
2/18/04 Objection/Suspension, DPR’s request for restraining order to stop the 2/27-2/28/04 event
was denied by Judge Ronald Pirrello.
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inois Administrative Procedure Act

ARTICLE 1. TITLE AND GENERAL PROVISIONS

This Act may be cited as the [llinois Administrative Procedure Act.

Section 1-5 Applicability

2)

b)

This Act applies to every agency as defined in this Act. Beginning January 1,
1978, in case of conflict between the provisions of this Act and the Act creating or
conferring power on an agency, this Act shall control. If, however, an agency (or
its predecessor in the case of an agency that has been consolidated or reorganized)
has existing procedures on July 1, 1977, specifically for contested cases or
licensing, those existing provisions control, except that this exception respecting
contested cases and licensing does not apply if the Act creating or conferring
power on the agency adopts by express reference the provisions of this Act.
Where the Act creating or conferring power on an agency establishes
administrative procedures not covered by this Act, those procedures shall remain
1n effect.

The provisions of this Act do not apply to (i) preliminary hearings, investigations,

or practices where no final determinations affecting State funding are made by the

State Board of Education, (ii) legal opinions issued under Section 2-3.7 of the

School Code, (iii) as to State colleges and universities, their disciplinary and

grievance proceedings, academic irregularity and capricious grading proceedings,

and admission standards and procedures, and (iv) the class specifications for
positions and individual position descriptions prepared and maintained under the

Personnel Code. Those class specifications shall, however, be made reasonably

available to the public for inspection and copying. The provisions of this Act do

not apply to hearings under Section 20 of the Uniform Disposition of Unclaimed

Property Act.

Section 5-35 of this Act relating to procedures for rulemaking does not apply to

the following:

1) Rules adopted by the Pollution Control Board that, in accordance with
Section 7.2 of the Environmental Protection Act, are identical in substance
to federal regulations or amendments to those regulations implementing
the following: Sections 3001, 3002, 3003, 3004, 3005, and 9003 of the
Solid Waste Disposal Act; Section 105 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980;
Sections 307(b), 307(c), 307(d), 402(b)(8), and 402(b)(9) of the Federal
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d)

Water Pollution Control Act; and Sections 1412(b), 1414(c), 1417(a),
1421, and 1445(a) of the Safe Drinking Water Act.

Rules adopted by the Pollution Control Board that establish or amend

standards for the emission of hydrocarbons and carbon monoxide from

gasoline powered motor vehicles subject to inspection under Section

13A-105 of the Vehicle Emissions Inspection Law and rules adopted

under Section 13B-20 of the Vehicle Emissions Inspection Law of 1995.

3) Procedural rules adopted by the Pollution Control Board governing
requests for exceptions under Section 14.2 of the Environmental
Protection Act.

4) The Pollution Control Board's grant, pursuant to an adjudicatory
determination, of an adjusted standard for persons who can justify an
adjustment consistent with subsection (a) of Section 27 of the
Environmental Protection Act.

5) Rules adopted by the Pollution Control Board that are identical in
substance to the regulations adopted by the Office of the State Fire
Marshal under clause (ii) of paragraph (b) of subsection (3) of Section 2 of
the Gasoline Storage Act.

Pay rates established under Section 8a of the Personnel Code shall be amended or

repealed pursuant to the process set forth in Section 5-50 within 30 days after it

becomes necessary to do so due to a conflict between the rates and the terms of a

collective bargaining agreement covering the compensation of an employee

subject to that Code.

Section 10-45 of this Act shall not apply to any hearing, proceeding, or

investigation conducted under Section 13-515 of the Public Utilities Act.

Article 10 of this Act does not apply to any hearing, proceeding, or investigation

conducted by the State Council for the State of Illinois created under Section

3-3-11.05 of the Unified Code of Corrections or by the Interstate Commission

Commision for Adult Offender Supervision created under the Interstate Compact

for Adult Offender Supervision.

N
N’

Section 1-10 Definitions

As used in this Act, unless the context otherwise requires, terms have the meanings set forth in
the following Sections.

Section 1-15 Administrative law judge
"Administrative law judge" means the presiding officer or officers at the initial hearing before
each agency and each continuation of that hearing. The term also includes but is not limited to

hearing examiners, hearing officers, referees, and arbitrators.

Section 1-20 Agency
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"Agency" means each officer, board, commission, and agency created by the Constitution,
whether in the executive, legislative, or judicial branch of State government, but other than the
circuit court; each officer, department, board, commission, agency, institution, authority,
university, and body politic and corporate of the State; each administrative unit or corporate
outgrowth of the State government that is created by or pursuant to statute, other than units of
local government and their officers, school districts, and boards of election commissioners; and
each administrative unit or corporate outgrowth of the above and as may be created by executive
order of the Governor. "Agency", however, does not include the following:
1) The House of Representatives and Senate and their respective standing and
service committees, including without limitation the Board of the Office of the
Architect of the Capitol and the Architect of the Capitol established under the
Legislative Commission Reorganization Act of 1984.
2) The Governor.
3) The justices and judges of the Supreme and Appellate Courts.
4) The Legislative Ethics Commission

Section 1-25 Agency head

"Agency head" means an individual or group of individuals in whom the ultimate legal authority
of an agency is vested by any provision of law.

Section 1-30 Contested case

"Contested case” means an adjudicatory proceeding (not including ratemaking, rulemaking, or
quasi-legislative, informational, or similar proceedings) in which the individual legal rights,
duties, or privileges of a party are required by law to be determined by an agency only after an
opportunity for a hearing.

Section 1-35 License

"License" includes the whole or part of any agency permit, certificate, approval, registration,
charter, or similar form of permission required by law, but it does not include a license required
solely for revenue purposes.

Section 1-40 Licensing

"Licensing" includes the agency process respecting the grant, denial, renewal, revocation,
suspension, annulment, withdrawal, or amendment of a license.

Section 1-45 Municipality
"Municipality" has the meaning ascribed to it in Section 1-1-2 of the Illinois Municipal Code.

Section 1-50 Order

62



"Order" means an agency action of particular applicability that determines the legal rights,
duties, privileges, immunities, or other legal interests of one or more specific persons.

Section 1-55 Party

"Party" means each person or agency named or admitted as a party or properly seeking and
entitled as of right to be admitted as a party.

Section 1-60 Person

"Person" means any individual, partnership, corporation, association, governmental subdivision,
or public or private organization of any character other than an agency.

Section 1-65 Ratemaking

"Ratemaking" or "ratemaking activities" means the establishment or review of or other exercise
of control over the rates or charges for the products or services of any person, firm, or
corporation operating or transacting any business in this State.

Section 1-70 Rule

"Rule" means each agency statement of general applicability that implements, applies, interprets,
or prescribes law or policy, but does not include (i) statements concerning only the internal
management of an agency and not affecting private rights or procedures available to persons or
entities outside the agency, (ii) informal advisory rulings issued under Section 5-150, (iii)
intra-agency memoranda, (iv) the prescription of standardized forms, or (v) documents prepared
or filed or actions taken by the Legislative Reference Bureau under Section 5.04 of the
Legislative Reference Bureau Act.

Section 1-75 Small business

"Small business" means a corporation or a concern, including its affiliates, that is independently
owned and operated, not dominant in its field, and employs fewer than 50 full-time employees or
has gross annual sales of less than $4,000,000. For purposes of a specific rule, an agency may
define small business to include employment of 50 or more persons if it finds that such a
definition is necessary to adapt the rule to the needs and problems of small businesses and
organizations.

Section 1-80 Small municipality

"Small municipality" means any municipality of 5,000 or fewer inhabitants and any municipality
of more than 5,000 inhabitants that employs fewer than 50 persons full-time. For purposes of a
specific rule, an agency may define small municipality to include employment of more than 50
persons if it finds that such a definition is necessary to adapt the rule to the needs and problems
of small municipalities.
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Section 1-85 Not for profit corporation

"Not for profit corporation” means a corporation organized under the General Not For Profit
Corporation Act of 1986 that is not dominant in its field and employs fewer than 50 full-time
employees or has gross annual sales of less than $4,000,000. For purposes of a specific rule, an
agency may define a not for profit corporation to include employment of 50 or more persons if it
finds that such a definition is necessary to adapt the rule to the needs and problems of not for
profit corporations.

Section 1-90 Rulemaking

a) "Rulemaking" means the process and required documentation for the adoption of
Illinois Administrative Code text.

b) Required documentation.
1) At the time of original proposal, rulemaking documentation must consist

of a notice page and new, amendatory, or repealed text. New, repealed,
and amendatory text must be depicted in the manner required by Secretary
of State rule. Amendatory rulemakings must indicate text deletion by
striking through all text that is to be omitted and must indicate text
addition by underlining all new text.

2) At the time of adoption, documentation must also include pages indicating
the text of the new rule, without striking and underlining, for inclusion in
the official Secretary of State records, the certification required under
Section 5-65(a), and any additional documentation required by Secretary
of State rule.

3) For a required rulemaking adopted under Section 5-15, an emergency
rulemaking under Section 5-45, or a peremptory rulemaking under Section
5-50, the documentation requirements of paragraphs (b)(1) and (2) of this
Section apply at the time of adoption.

c) "Background text" means existing text of the Illinois Administrative Code that is
part of a rulemaking but is not being amended by the rulemaking. Background
text in rulemaking documentation shall match the current text of the Illinois
Administrative Code.

d) No material that was originally proposed in one rulemaking may be combined
with another proposed rulemaking that was initially published without that
material. However, this does not preclude separate rulemakings from being
combined for publication at the time of adoption as authorized by Secretary of
State rule.

ARTICLE 5. RULEMAKING PROVISIONS
Section 5-5 Applicability
All rules of agencies shall be adopted in accordance with this Article.
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Section 5-10 Adoption and availability of rules

a)

b)

d)

In addition to other rulemaking requirements imposed by law, each agency shall
(1) adopt rules of practice setting forth the nature and requirements of all formal
hearings and (ii) make available for public inspection all rules adopted by the
agency in the discharge of its functions.

Each agency shall make available for public inspection all final orders, decisions,
and opinions, except those deemed confidential by State or federal statute and any
trade secrets.

No agency rule is valid or effective against any person or party, nor may it be
invoked by the agency for any purpose, until it has been made available for public
inspection and filed with the Secretary of State as required by this Act. No
agency, however, shall assert the invalidity of a rule that it has adopted under this
Act when an opposing party has relied upon the rule.

Rulemaking that creates or expands a State mandate on units of local government,
school districts, or community college districts is subject to the State Mandates
Act. The required Statement of Statewide Policy Objectives shall be published in
the Illinois Register at the same time that the first notice under Section 5-40 is
published or when the rule is published under Section 5-45 or 5-50.

Section 5-15 Required rules

a)

b)

Each agency shall maintain as rules the following:

1) A current description of the agency's organization with necessary charts
depicting that organization.
2) The current procedures by which the public can obtain information or

make submissions or requests on subjects, programs, and activities of the
agency. Requests for copies of agency rules shall not be deemed Freedom
of Information Act requests unless so labeled by the requestor.

3) Tables of contents, indices, reference tables, and other materials to aid
users in finding and using the agency's collection of rules currently in
force.

4) A current description of the agency's rulemaking procedures with
necessary flow charts depicting those procedures.

5) Any rules adopted under this Section in accordance with Sections 5-75

and 10-20 of this Act.
The rules required to be filed by this Section may be adopted, amended, or
repealed and filed as provided in this Section instead of any other provisions or
requirements of this Act. The rules required by this Section may be adopted,
amended, or repealed by filing a certified copy with the Secretary of State under
subsections (2) and (b) of Section 5-65 and may become effective immediately.

Section 5-20 Implementing discretionary powers
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Each rule that implements a discretionary power to be exercised by an agency shall include the
standards by which the agency shall exercise the power. The standards shall be stated as
precisely and clearly as practicable under the conditions to inform fully those persons affected.

Section 5-25 Ratemaking

Every agency that is empowered by law to engage in ratemaking activities shall establish by rule,
not inconsistent with the provisions of law establishing its ratemaking jurisdiction, the practice
and procedures to be followed in ratemaking activities before the agency.

Section 5-30 Regulatory flexibility

When an agency proposes a new rule or an amendment to an existing rule that may have an
impact on small businesses, not for profit corporations, or small municipalities, the agency shall
do each of the following:

a) The agency shall consider each of the following methods for reducing the impact
of the rulemaking on small businesses, not for profit corporations, or small
municipalities. The agency shall reduce the impact by utilizing one or more of the
following methods if it finds that the methods are legal and feasible in meeting the
statutory objectives that are the basis of the proposed rulemaking.

1) Establish less stringent compliance or reporting requirements in the rule
for small businesses, not for profit corporations, or small municipalities.
2) Establish less stringent schedules or deadlines in the rule for compliance

or reporting requirements for small businesses, not for profit corporations,
or small municipalities.

3) Consolidate or simplify the rule's compliance or reporting requirements
for small businesses, not for profit corporations, or small municipalities.

4) Establish performance standards to replace design or operational standards
in the rule for small businesses, not for profit corporations, or small
municipalities.

5) Exempt small businesses, not for profit corporations, or small
municipalities from any or all requirements of the rule.

b) Before or during the notice period required under subsection (b) of Section 5-40,

the agency shall provide an opportunity for small businesses, not for profit

corporations, or small municipalities to participate in the rulemaking process.

The agency shall utilize one or more of the following techniques. These

techniques are in addition to other rulemaking requirements imposed by this Act

or by any other Act.

1) The inclusion in any advance notice of possible rulemaking of a statement
that the rule may have an impact on small businesses, not for profit
corporations, or small municipalities.

2) The publication of a notice of rulemaking in publications likely to be
obtained by small businesses, not for profit corporations, or small
municipalities.
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3) The direct notification of interested small businesses, not for profit
corporations, or small municipalities.

4) The conduct of public hearings concerning the impact of the rule on small
businesses, not for profit corporations, or small municipalities.
5) The use of special hearing or comment procedures to reduce the cost or

complexity of participation in the rulemaking by small businesses, not for

profit corporations, or small municipalities.
Before the notice period required under subsection (b) of Section 5-40, the
Secretary of State shall provide to the Business Assistance Office of the
Department of Commerce and Community Affairs a copy of any proposed rules
or amendments accepted for publication. The Business Assistance Office shall
prepare an impact analysis of the rule describing the rule's effect on small
businesses whenever the Office believes, in its discretion, that an analysis is
warranted or whenever requested to do so by 25 interested persons, an association
representing at least 100 interested persons, the Governor, a unit of local
government, or the Joint Committee on Administrative Rules. The impact analysis
shall be completed within the notice period as described in subsection (b) of
Section 5-40. Upon completion of the analysis the Business Assistance Office
shall submit this analysis to the Joint Committee on Administrative Rules, any
interested person who requested the analysis, and the agency proposing the rule.
The impact analysis shall contain the following:
1) A summary of the projected reporting, recordkeeping, and other

compliance requirements of the proposed rule.

2) A description of the types and an estimate of the number of small
businesses to which the proposed rule will apply.

3) An estimate of the economic impact that the regulation will have on the
various types of small businesses affected by the rulemaking.

4) A description or listing of alternatives to the proposed rule that would

minimize the economic impact of the rule. The alternatives must be
consistent with the stated objectives of the applicable statutes and
regulations.

Section 5-35 Procedure for rulemaking

a)

b)

Before the adoption, amendment, or repeal of any rule, each agency shall
accomplish the actions required by Section 5-40, 5-45, or 5-50, whichever is
applicable.

No action by any agency to adopt, amend, or repeal a rule after this Act has
become applicable to the agency shall be valid unless taken in compliance with
this Section. A proceeding to contest any rule on the ground of non-compliance
with the procedural requirements of this Section must be commenced within 2
years from the effective date of the rule.

The rulemaking procedures of this Article 5 do not apply to a matter relating
solely to agency management or personnel practices or to public property, loans,
or confracts.
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Section 5-40 General rulemaking

2)
b)

In all rulemaking to which Sections 5-45 and 5-50 do not apply, each agency shall
comply with this Section.

Each agency shall give at least 45 days' notice of its intended action to the general
public. This first notice period shall commence on the first day the notice appears
in the Illinois Register. The first notice shall include all the following:

1)

2)

3)
3.5)

4)

3)

The text of the proposed rule, the old and new materials of a proposed
amendment, or the text of the provision to be repealed.

The specific statutory citation upon which the proposed rule, the proposed
amendment to a rule, or the proposed repeal of a rule is based and by
which it is authorized.

A complete description of the subjects and issues involved.

A descriptive title or other description of any published study or research
report used in developing the rule, the identity of the person who
performed such study, and a description of where the public may obtain a
copy of any such study or research report. If the study was performed by
an agency or by a person or entity that contracted with the agency for the
performance of the study, the agency shall also make copies of the
underlying data available to members of the public upon request if the data
are not protected from disclosure under the Freedom of Information Act.
For all proposed rules and proposed amendments to rules, an initial
regulatory flexibility analysis containing a description of the types of
small businesses subject to the rule; a brief description of the proposed
reporting, bookkeeping, and other procedures required for compliance
with the rule; and a description of the types of professional skills
necessary for compliance.

The time, place, and manner in which interested persons may present their
views and comments concerning the proposed rulemaking.

During the first notice period, the agency shall accept from any interested
persons data, views, arguments, or comments. These may, in the discretion
of the agency, be submitted either orally or in writing or both. The notice
published in the Illinois Register shall indicate the manner selected by the
agency for the submissions. The agency shall consider ail submissions
received.

The agency shall hold a public hearing on the proposed rulemaking during
the first notice period if (i) during the first notice period, the agency finds
that a public hearing would facilitate the submission of views and
comments that might not otherwise be submitted or (ii) the agency
receives a request for a public hearing, within the first 14 days after
publication of the notice of proposed rulemaking in the Illinois Register,
from 25 interested persons, an association representing at least 100
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d)

interested persons, the Governor, the Joint Committee on Administrative
Rules, or a unit of local government that may be affected. At the public
hearing, the agency shall allow interested persons to present views and
comments on the proposed rulemaking. A public hearing in response to a
request for a hearing may not be held less than 20 days after the
publication of the notice of proposed rulemaking in the Illinois Register
unless notice of the public hearing is included in the notice of proposed
rulemaking. A public hearing on proposed rulemaking may not be held
less than 5 days before submission of the notice required under subsection
(c) of this Section to the Joint Committee on Administrative Rules. Each
agency may prescribe reasonable rules for the conduct of public hearings
on proposed rulemaking to prevent undue repetition at the hearings. The
hearings must be open to the public and recorded by stenographic or
mechanical means. At least one agency representative shall be present
during the hearing who is qualified to respond to general questions from
the public regarding the agency's proposal and the rulemaking process.
Each agency shall provide additional notice of the proposed rulemaking to the
Joint Committee on Administrative Rules. The period commencing on the day
written notice is received by the Joint Committee shall be known as the second
notice period and shall expire 45 days thereafter unless before that time the
agency and the Joint Committee have agreed to extend the second notice period
beyond 45 days for a period not to exceed an additional 45 days or unless the
agency has received a statement of objection from the Joint Committee or
notification from the Joint Committee that no objection will be issued. The
written notice to the Joint Committee shall include (i) the text and location of any
changes made to the proposed rulemaking during the first notice period in a form
prescribed by the Joint Committee; (ii) for all proposed rules and proposed
amendments to rules, a final regulatory flexibility analysis containing a summary
of issues raised by small businesses during the first notice period and a
description of actions taken on any alternatives to the proposed rule suggested by
small businesses during the first notice period, including reasons for rejecting any
alternatives not utilized; and (iii) if a written request has been made by the Joint
Committee within 30 days after initial notice appears in the Illinois Register under
subsection (b) of this Section, an analysis of the economic and budgetary effects
of the proposed rulemaking. After commencement of the second notice period, no
substantive change may be made to a proposed rulemaking unless it is made in
response to an objection or suggestion of the Joint Committee. The agency shall
also send a copy of the final regulatory flexibility analysis to each small business
that has presented views or comments on the proposed rulemaking during the first
notice period and to any other interested person who requests a copy. The agency
may charge a reasonable fee for providing the copies to cover postage and
handling costs.
After the expiration of the second notice period, after notification from the Joint
Committee that no objection will be issued, or after a response by the agency to a
statement of objections issued by the Joint Committee, whichever is applicable,
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the agency shall file, under Section 5-65, a certified copy of each rule,
modification, or repeal of any rule adopted by it. The copy shall be published in
the Illinois Register. Each rule hereafter adopted under this Section is effective
upon filing unless a later effective date is required by statute or is specified in the
rulemaking.

No rule or modification or repeal of any rule may be adopted, or filed with the
Secretary of State, more than one year after the date the first notice period for the
rulemaking under subsection (b) commenced. Any period during which the
rulemaking is prohibited from being filed under Section 5-115 shall not be
considered in calculating this one-year time period.

Section 5-45 Emergency rulemaking

a)
b)

d)

"Emergency" means the existence of any situation that any agency finds
reasonably constitutes a threat to the public interest, safety, or welfare.

If any agency finds that an emergency exists that requires adoption of a rule upon
fewer days than is required by Section 5-40 and states in writing its reasons for
that finding, the agency may adopt an emergency rule without prior notice or
hearing upon filing a notice of emergency rulemaking with the Secretary of State
under Section 5-70. The notice shall include the text of the emergency rule and
shall be published in the Illinois Register. Consent orders or other court orders
adopting settlements negotiated by an agency may be adopted under this Section.
Subject to applicable constitutional or statutory provisions, an emergency rule
becomes effective immediately upon filing under Section 5-65 or at a stated date
less than 10 days thereafter. The agency's finding and a statement of the specific
reasons for the finding shall be filed with the rule. The agency shall take
reasonable and appropriate measures to make emergency rules known to the
persons who may be affected by them.

An emergency rule may be effective for a period of not longer than 150 days, but
the agency's authority to adopt an identical rule under Section 5-40 is not
precluded. No emergency rule may be adopted more than once in any 24 month
period, except that this limitation on the number of emergency rules that may be
adopted in a 24 month period does not apply to (i) emergency rules that make
additions to and deletions from the Drug Manual under Section 5-5.16 of the
Illinois Public Aid Code or the generic drug formulary under Section 3.14 of the
Illinois Food, Drug and Cosmetic Act or (ii) emergency rules adopted by the
Pollution Control Board before July 1, 1997 to implement portions of the
Livestock Management Facilities Act; or (iii) emergency rules adopted by the
[linois Department of Public Health under subsections (a) through (i) of Section 2
of the Department of Public Health Act when necessary to protect the public's
health. Two or more emergency rules having substantially the same purpose and
effect shall be deemed to be a single rule for purposes of this Section.

In order to provide for the expeditious and timely implementation of the State's
fiscal year 1999 budget, emergency rules to implement any provision of Public
Act 90-587 or 90-588 or any other budget initiative for fiscal year 1999 may be

70



g)

h)

adopted in accordance with this Section by the agency charged with administering
that provision or initiative, except that the 24-month limitation on the adoption of
emergency rules and the provisions of Sections 5-115 and 5-125 do not apply to
rules adopted under this subsection (d). The adoption of emergency rules
authorized by this subsection (d) shall be deemed to be necessary for the public
interest, safety, and welfare.

In order to provide for the expeditious and timely implementation of the State's
fiscal year 2000 budget, emergency rules to implement any provision of this
amendatory Act of the 91st General Assembly or any other budget initiative for
fiscal year 2000 may be adopted in accordance with this Section by the agency
charged with administering that provision or initiative, except that the 24-month
limitation on the adoption of emergency rules and the provisions of Sections
3-115 and 5-125 do not apply to rules adopted under this subsection (¢). The
adoption of emergency rules authorized by this subsection (e) shall be deemed to
be necessary for the public interest, safety, and welfare.

In order to provide for the expeditious and timely implementation of the State's
fiscal year 2001 budget, emergency rules to implement any provision of this
amendatory Act of the 91st General Assembly or any other budget initiative for
fiscal year 2001 may be adopted in accordance with this Section by the agency
charged with administering that provision or initiative, except that the 24-month
limitation on the adoption of emergency rules and the provisions of Sections
5-115 and 5-125 do not apply to rules adopted under this subsection (f). The
adoption of emergency rules authorized by this subsection (f) shall be deemed to
be necessary for the public interest, safety, and welfare.

In order to provide for the expeditious and timely implementation of the State's
fiscal year 2002 budget, emergency rules to implement any provision of this
amendatory Act of the 92nd General Assembly or any other budget initiative for
fiscal year 2002 may be adopted in accordance with this Section by the agency
charged with administering that provision or initiative, except that the 24-month
limitation on the adoption of emergency rules and the provisions of Sections
5-115 and 5-125 do not apply to rules adopted under this subsection (g). The
adoption of emergency rules authorized by this subsection (g) shall be deemed to
be necessary for the public interest, safety, and welfare.

In order to provide for the expeditious and timely implementation of the State's
fiscal year 2003 budget, emergency rules to implement any provision of this
amendatory Act of the 92nd General Assembly or any other budget initiative for
fiscal year 2003 may be adopted in accordance with this Section by the agency
charged with administering that provision or initiative, except that the 24-month
limitation on the adoption of emergency rules and the provisions of Sections
5-115 and 5-125 do not apply to rules adopted under this subsection (h). The
adoption of emergency rules authorized by this subsection (h) shall be deemed to
be necessary for the public interest, safety, and welfare.

In order to provide for the expeditious and timely implementation of the State's
fiscal year 2004 budget, emergency rules to implement any provision of this
amendatory Act of the 93rd General Assembly or any other budget initiative for
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fiscal year 2004 may be adopted in accordance with this Section by the agency
charged with administering that provision or initiative, except that the 24-month
limitation on the adoption of emergency rules and the provisions of Sections 5-
115 and 5-125 do not apply to rules adopted under this subsection (i). The
adoption of emergency rules authorized by this subsection (i) shall be deemed to
be necessary for the public interest, safety, and welfare.

In order to provide for the expeditious and timely implementation of the
provisions of the State's fiscal year 2005 budget as provided under the Fiscal
Year 2005 Budget Implementation (Human Services) Act, emergency rules to
implement any provision of the Fiscal Year 2005 Budget Implementation
(Human Services) Act may be adopted in accordance with this Section by the
agency charged with administering that provision, except that the 24-month
limitation on the adoption of emergency rules and the provisions of Sections
5-115 and 5-125 do not apply to rules adopted under this subsection (j). The
Department of Public Aid may also adopt rules under this subsection (j)
necessary to administer the Illinois Public Aid Code and the Children's Health
Insurance Program Act. The adoption of emergency rules authorized by this
subsection (j) shall be deemed to be necessary for the public interest, safety, and
welfare.

Section 5-46 (Repealed)

Section 5-46.1 Emergency rulemaking

a)
b)

The General Assembly finds that the State's current financial situation constitutes
an emergency for the purposes of this Act.

Beginning July 1, 1995, agencies may implement the changes made by this
amendatory Act of 1995 or other budget reduction initiatives for Fiscal Year 1996
through the use of emergency rules in accordance with the provisions of Section
5-45 of this Act, except that the 24-month limitation on the adoption of similar
emergency rules under Section 5-45 and the provisions of Sections 5-115 and
5-125 do not apply to rules adopted to implement changes made by this
amendatory Act of 1995 or other budget reduction initiatives for Fiscal Year
1996.

Agencies may implement the changes made by this amendatory Act of 1996 or
other budget reduction initiatives for Fiscal Year 1997 through the use of
emergency rules in accordance with the provisions of Section 5-45 of this Act,
except that the 24-month limitation on the adoption of similar emergency rules
under Section 5-45 and the provisions of Sections 5-115 and 5-125 do not apply
to rules adopted to implement changes made by this amendatory Act of 1996 or
other budget reduction initiatives for Fiscal Year 1997.

Section 5-47 (Repealed)

Section 5-50 Peremptory rulemaking
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"Peremptory rulemaking" means any rulemaking that is required as a result of federal law,
federal rules and regulations, an order of a court, or a collective bargaining agreement pursuant
to subsection (d) of Section 1-5, under conditions that preclude compliance with the general
rulemaking requirements imposed by Section 5-40 and that preclude the exercise of discretion by
the agency as to the content of the rule it is required to adopt. Peremptory rulemaking shall not
be used to implement consent orders or other court orders adopting settlements negotiated by the
agency. If any agency finds that peremptory rulemaking is necessary and states in writing its
reasons for that finding, the agency may adopt peremptory rulemaking upon filing a notice of
rulemaking with the Secretary of State under Section 5-70. The notice shall be published in the
Illinois Register. A rule adopted under the peremptory rulemaking provisions of this Section
becomes effective immediately upon filing with the Secretary of State and in the agency's
principal office, or at a date required or authorized by the relevant federal law, federal rules and
regulations, or court order, as stated in the notice of rulemaking. Notice of rulemaking under this
Section shall be published in the Illinois Register, shall specifically refer to the appropriate State
or federal court order or federal law, rules, and regulations, and shall be in a form as the
Secretary of State may reasonably prescribe by rule. The agency shall file the notice of
peremptory rulemaking within 30 days after a change in rules is required.

Section 5-55 Automatic repeal of rules

A rule may provide for its automatic repeal on a date specified in the rule. The repeal shall be
effective on the date specified, provided that notice of the repeal is published in the Illinois
Register not less than 30 nor more than 60 days before the effective date of the repeal. This
Section does not apply to any rules filed under Section 5-45.

Section 5-60 Regulatory agenda

An agency shall submit for publication in the Illinois Register by January 1 and July 1 of each
year a regulatory agenda to elicit public comments concerning any rule that the agency is
considering proposing but for which no notice of proposed rulemaking activity has been
submitted to the Illinois Register. A regulatory agenda shall consist of summaries of those rules.
Each summary shall, in less than 2,000 words, contain the following when practicable:

1) A description of the rule.

2) The statutory authority the agency is exercising.

3) A schedule of the dates for any hearings, meetings, or other opportunities for
public participation in the development of the rule.

4) The date the agency anticipates submitting a notice of proposed rulemaking
activity, if known.

5) The name, address, and telephone number of the agency representative who is

knowledgeable about the rule, from whom any information may be obtained, and
to whom written comments may be submitted concerning the rule.

6) A statement whether the rule will affect small businesses, not for profit
corporations, or small municipalities as defined in this Act.
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7)

Any other information that may serve the public interest. Nothing in this Section
shall preclude an agency from adopting a rule that has not been summarized in a
regulatory agenda or from adopting a rule different than one summarized in a
regulatory agenda if in the agency head's best judgment it is necessary. If an
agency finds that a situation exists that requires adoption of a rule that was not
summarized on either of the 2 most recent regulatory agendas, it shall state its
reasons in writing together with the facts that form their basis upon filing the
notice of proposed rulemaking with the Secretary of State under Section 5-40.
Nothing in this Section shall require an agency to adopt a rule summarized in a
regulatory agenda. The Secretary of State shall adopt rules necessary for the
publication of a regulatory agenda, including but not limited to standard
submission forms and deadlines.

Section 5-65 Filing of rules

a)

b)

Each agency shall file in the office of the Secretary of State and in the agency's
principal office a certified copy of each rule and modification or repeal of any rule
adopted by it. The Secretary of State and the agency shall each keep a permanent
register of the rules open to public inspection. Whenever a rule or modification or
repeal of any rule is filed with the Secretary of State, the Secretary shall send a
certified copy of the rule, modification or repeal, within 3 working days after it is
filed, to the Joint Committee on Administrative Rules.

Concurrent with the filing of any rule under this Section, the filing agency shall

submit to the Secretary of State for publication in the next available issue of the

llinois Register a notice of adopted rules. The notice shall include the following:

1) The text of the adopted rule, including the full text of the new rule (if the
material is a new rule), the full text of the rule or rules as amended (if the
material is an amendment to a rule or rules), or the notice of repeal (if the
material is a repealer).

2) The name, address, and telephone number of an individual who will be
available to answer questions and provide information to the public
concerning the adopted rules.

3) Other information that the Secretary of State may by rule require in the
interest of informing the public.

Section 5-70 Form and publication of notices

a)

The Secretary of State may prescribe reasonable rules concerning the form of
documents to be filed with the Secretary of State and may refuse to accept for
filing certified copies that do not comply with the rules. In addition, the Secretary
of State shall publish and maintain the Illinois Register and may prescribe
reasonable rules setting forth the manner in which agencies shall submit notices
required by this Act for publication in the Illinois Register. The Illinois Register
shall be published at least once each week on the same day (unless that day is an
official State holiday, in which case the Illinois Register shall be published on the
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b)

next following business day) and sent to subscribers who subscribe for the
publication with the Secretary of State. The Secretary of State may charge a
subscription price to subscribers that covers mailing and publication costs.

The Secretary of State shall accept for publication in the Illinois Register all
Pollution Control Board documents, including but not limited to Board opinions
the results of Board determinations concerning adjusted standards proceedings,
notices of petitions for individual adjusted standards, results of Board
determinations concerning the necessity for economic impact studies, restricted
status lists, hearing notices, and any other documents related to the activities of
the Pollution Control Board that the Board deems appropriate for publication.

2

Section 5-75 Incorporation by reference

2)

b)

An agency may incorporate by reference, in its rules adopted under Section 5-35,
rules, regulations, standards, and guidelines of an agency of the United States or a
nationally or state recognized organization or association without publishing the
incorporated material in full. The reference in the agency rules must fully 1dentify
the incorporated matter by publisher address and date in order to specify how a
copy of the material may be obtained and must state that the rule, regulation,
standard, or guideline does not include any later amendments or editions. An
agency may incorporate by reference these matters in its rules only if the agency,
organization, or association originally issuing the matter makes copies readily
available to the public. This Section does not apply to any agency internal
manual. For any law imposing taxes on or measured by income, the Department
of Revenue may promulgate rules that include incorporations by reference of
federal rules or regulations without identifying the incorporated matter by date
and without including a statement that the incorporation does not include later
amendments.

Use of the incorporation by reference procedure under this Section shall be
reviewed by the Joint Committee on Administrative Rules during the rulemaking
process as set forth in this Act.

The agency adopting a rule, regulation, standard, or guideline under this Section
shall maintain a copy of the referenced rule, regulation, standard, or guideline in
at least one of its principal offices and shall make it available to the public upon
request for inspection and copying at no more than cost. Requests for copies of
materials incorporated by reference shall not be deemed Freedom of Information
Act requests unless so labeled by the requestor. The agency shall designate by
rule the agency location at which incorporated materials are maintained and made
available to the public for inspection and copying. These rules may be adopted
under the procedures in Section 5-15. In addition, the agency may include the
designation of the agency location of incorporated materials in a rulemaking
under Section 5-35, but emergency and peremptory rulemaking procedures may
not be used solely for this purpose.

Section 5-80 Publication of rules
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b)

d)

The Secretary of State shall, by rule, prescribe a uniform system for the
codification of rules. The Secretary of State shall also, by rule, establish a
schedule for compliance with the uniform codification system. The Secretary of
State shall not adopt any codification system or schedule under this subsection
without the approval of the Joint Committee on Administrative Rules. Approval
by the Joint Committee shall be conditioned solely upon establishing that the
proposed codification system and schedule are compatible with existing electronic
data processing equipment and programs maintained by and for the General
Assembly. Nothing in this Section shall prohibit an agency from adopting rules in
compliance with the codification system earlier than specified in the schedule.
Each rule proposed in compliance with the codification system shall be reviewed
by the Secretary of State before the expiration of the public notice period under
subsection (b) of Section 5-40. The Secretary of State shall cooperate with
agencies in the Secretary of State's review to insure that the purposes of the
codification system are accomplished. The Secretary of State shall have the
authority to make changes in the numbering and location of the rule in the
codification scheme if those changes do not affect the meaning of the rules. The
Secretary of State may recommend changes in the sectioning and headings
proposed by the agency and suggest grammatical and technical changes to correct
errors. The Secretary of State may add notes concerning the statutory authority,
dates proposed and adopted, and other similar notes to the text of the rules, if the
notes are not supplied by the agency. This review by the Secretary of State shall
be for the purpose of insuring the uniformity of and compliance with the
codification system. The Secretary of State shall prepare indexes by agency,
subject matter, and statutory authority and any other necessary indexes, tables,
and other aids for locating rules to assist the public in the use of the Code.

The Secretary of State shall make available to the agency and the Joint Committee
on Administrative Rules copies of the changes in the numbering and location of
the rule in the codification scheme, the recommended changes in the sectioning
and headings, and the suggestions made concerning the correction of grammatical
and technical errors or other suggested changes. The agency;, in the notice
required by subsection (c) of Section 5-40, shall provide to the Joint Committee a
response to the recommendations of the Secretary of State including any reasons
for not adopting the recommendations.

If a reorganization of agencies, transfer of functions between agencies, or
abolishment of agencies by executive order or law affects rules on file with the
Secretary of State, the Secretary of State shall notify the Governor, the Attorney
General, and the agencies involved of the effects upon the rules on file. If the
Govemor or the agencies involved do not respond to the Secretary of State's
notice within 45 days by instructing the Secretary of State to delete or transfer the
rules, the Secretary of State may delete or place the rules under the appropriate
agency for the purpose of insuring the consistency of the codification scheme and
shall notify the Governor, the Attorney General, and the agencies involved.
(Blank).
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f) The Secretary of State shall ensure that the Illinois Administrative Code is
published and made available to the public in a form that is updated at least
annually. The Code shall contain the complete text of all rules of all State
agencies filed with the Secretary's office and effective on October 1, 1984, or later
and the indexes, tables, and other aids for locating rules prepared by the Secretary
of State. The Secretary of State shall design the Illinois Register to supplement the
Code. The Secretary of State shall ensure that copies of the Illinois Register are
available to the public and governmental entities and agencies. If the Secretary of
State determines that the Secretary's office will publish and distribute either the
Register or the Code, the Secretary shall make copies available to the public at a
reasonable fee, established by the Secretary by rule, and shall make copies
available to governmental entities and agencies at a price covering publication
and mailing costs only. The Secretary of State shall make the electronically
stored database of the Illinois Register and the Code available in accordance with
this Section and Section 5.08 of the Legislative Information System Act.

g) The publication of a rule in the Code or in the Illinois Register as an adopted rule
shall establish a rebuttable presumption that the rule was duly filed and that the
text of the rule as published in the Code is the text of the rule as adopted.
Publication of the text of a rule in any other location whether by the agency or
some other person shall not be taken as establishing such a presumption. Judicial
or official notice shall be taken of the text of each rule published in the Code or
Register.

h) The codification system, the indexes, tables, and other aids for locating rules
prepared by the Secretary of State, notes, and other materials developed under this
Section in connection with the publication of the Illinois Administrative Code and
the Illinois Register shall be the official compilations of the administrative rules
of Illinois and shall be entirely in the public domain for purposes of federal
copyright law.

1) The Legislative Information System shall maintain on its electronic data
processing equipment the complete text of the Illinois Register and Illinois
Administrative Code created in compliance with this Act. This electronic
information shall be made available for use in the publication of the Illinois
Register and Illinois Administrative Code by the Secretary of State if the
Secretary determines that his office will publish these materials as authorized by
subsection (f).

1) The Legislative Information System, upon consultation with the Joint Committee
on Administrative Rules and the Secretary of State, shall make the electronically
stored database of the Illinois Register and the Illinois Administrative Code
available in an electronically stored medium to those who request it. The
Legislative Information System shall establish and charge a reasonable fee for
providing the electronic information. Amounts received under this Section shall
be deposited into the General Assembly Computer Equipment Revolving Fund.

Section 5-85 Correction of rules filed with the Secretary of State
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b)

Corrections to a proposed rulemaking that has been published in the Illinois
Register but is not yet adopted shall be made pursuant to the rules of the Secretary
of State. Corrections to an adopted rulemaking that has been published in the
Illinois Register shall be made by initiating a new rulemaking or pursuant to
subsection (b).

Expedited corrections to any form of adopted rule that has been published in the
Illinois Register shall be made pursuant to the procedures set forth in this
subsection (b) and the rules of the Joint Committee on Administrative Rules
adopted pursuant to this subsection (b).

An agency may request that the Joint Committee on Administrative Rules issue a
certification of correction under this subsection (b) to correct: (1) non-substantive
errors such as typographical, clerical, grammatical, printing, copying or other
inadvertent errors such as omission of existing or inclusion of previously repealed
Illinois Administrative Code text; (2) any omissions or errors that create
unintentional discrepancies between adopted rule text and text previously
published in the Illinois Register or second notice rule text; or (3) any
discrepancies between adopted rule text and agreements certified by the Joint
Committee on Administrative Rules during the second notice period.

In requesting the Joint Committee on Administrative Rules to issue a certification
of correction, the agency shall specify which of the above reasons for correction is
applicable and shall submit the full affected Section of the Code, indicating both
the incorrect text and the agency's proposal for correcting the error. The Joint
Committee on Administrative Rules shall verify that the requested correction
meets the criteria of this subsection (b), that the public interest will be served and
no hardship created by remediation of the error or omission more quickly than
could be accomplished by the regular rulemaking process, and that the public
notice considerations of this Act are not being unduly circumvented.

Upon receiving a certification of correction from the Joint Committee on
Administrative Rules, an agency shall file a notice of correction with the
Secretary of State for publication in the next available issue of the Illinois
Register. Pursuant to agreement between the Joint Committee on Administrative
Rules and the agency, the effective date of the correction shall be identical to that
of the adopted rule being corrected or a specified later date.

The agency shall take reasonable and appropriate measures to make rule
corrections known to persons who may be affected by them.

Section 5-90 Joint Committee on Administrative Rules

2)

The Joint Committee on Administrative Rules is established as a legislative
support services agency subject to the Legislative Commission Reorganization
Act of 1984. When feasible, the agenda of each meeting of the Joint Committee
shall be submitted to the Secretary of State to be published at least 5 days before
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b)

the meeting in the Illinois Register. The Joint Committee may also weekly, or as

often as necessary, submit for publication in the Illinois Register lists of the dates
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proposed rulemakings will be considered. The provisions of this subsection shall
not prohibit the Joint Committee from acting upon an item that was not contained
in the published agenda.

The Joint Committee may charge reasonable fees for copies of documents or
publications to cover the cost of copying or printing. The Joint Committee shall,
however, provide copies of documents or publications without cost to agencies
that are directly affected by recommendations or findings included in the
documents or publications.

Section 5-95 Qaths and affirmations

a)
b)

The Executive Director of the Joint Committee or any designated person may
administer oaths or affirmations and take affidavits or depositions of any person.
The Executive Director, upon approval of a majority vote of the Joint Committee,
or the presiding officers may subpoena and compel the attendance before the Joint
Committee and examine under oath any person. They also may subpoena and
compel the production for the Joint Committee of any records, books, papers,
comntracts, or other documents.

If any person fails to obey a subpoena issued under this Section, the Joint
Committee may apply to any circuit court to secure compliance with the
subpoena. The failure to comply with the order of the court issued in response
thereto shall be punished as a contempt.

Section 5-100 Powers of the Joint Committee

The Joint Committee shall have the following powers under this Act:

a)

b)

d)

The function of the Joint Committee shall be the promotion of adequate and
proper rules by agencies and an understanding on the part of the public respecting
those rules. This function shall be advisory only, except as provided in Sections
5-115 and 5-125.
The Joint Committee may undertake studies and investigations concerning
rulemaking and agency rules.
The Joint Committee shall monitor and investigate agencies' compliance with the
provisions of this Act, make periodic investigations of the rulemaking activities of
all agencies, and evaluate and report on all rules in terms of their propriety, legal
adequacy, relation to statutory authorization, economic and budgetary effects, and
public policy.
Hearings and investigations conducted by the Joint Committee under this Act may
be held at times and places within the State as the Committee deems necessary.
The Joint Committee may request from any agency an analysis of the following:
1) The effect of a new rule, amendment, or repealer, including any direct
economic effect on the persons regulated by the rule; any anticipated
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Section 5-105

effect on the proposing agency's budget and the budgets of other State

agencies; and any anticipated effects on State revenues.

The agency's evaluation of the submissions presented to

Section 5-40.

3) A description of any modifications from the initially published proposal
made in the finally accepted version of the intended rule, amendment, or
repealer.

4) The agency's justification and rationale for the intended rule, amendment,
or repealer.

Failure of the Joint Committee to object to any proposed rule, amendment, or

repealer or any existing rule shall not be construed as implying direct or indirect

approval of the rule or proposed rule, amendment, or repealer by the Joint

Committee or the General Assembly.

\S]
N

Responsibilities of the Joint Committee

The Joint Committee shall have the following responsibilities under this Act:

a)

b)

d)

Section 5-110
amendments,

a)

The Joint Committee shall conduct a systematic and continuing study of the rules
and rulemaking process of all State agencies, including those agencies not
covered in Section 1-25, for the purpose of improving the rulemaking process,
reducing the number and bulk of rules, removing redundancies and unnecessary
repetitions, and correcting grammatical, typographical, and similar errors not
affecting the construction or meaning of the rules. The Joint Committee shall
make recommendations to the appropriate affected agency.

The Joint Committee shall review the statutory authority on which any
administrative rule is based.

The Joint Committee shall maintain a review program to study the impact of
legislative changes, court rulings, and administrative action on agency rules and
rulemaking.

The Joint Committee shall suggest rulemaking by an agency whenever the Joint
Committee, in the course of its review of the agency's rules under this Act,
determines that the agency's rules are incomplete, inconsistent, or otherwise
deficient.

Responsibilities of the Joint Committee with respect to proposed rules,
or repealers

The Joint Committee shall examine any proposed rule, amendment to a rule, and
repeal of a rule to determine whether the proposed rule, amendment to a rule, or
repeal of a rule is within the statutory authority upon which it is based; whether
the rule, amendment to a rule, or repeal of a rule is in proper form; and whether
the notice was given before its adoption, amendment, or repeal and was sufficient
to give adequate notice of the purpose and effect of the rule, amendment, or
repeal. In addition, the Joint Committee may consider whether the agency has
considered alternatives to the rule that are consistent with the stated objectives of
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d)

g)

both the applicable statutes and regulations and whether the rule is designed to

minimize economic impact on small businesses.

If the Joint Committee objects to a proposed rule, amendment to
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of a rule, it shall certify the fact to the issuing agency and include with th
certification a statement of its specific objections.

If within the second notice period the Joint Committee certifies its objections to
the issuing agency, then that agency shall do one of the following within 90 days

after receiving the statement of objection:

1) Modify the proposed rule, amendment, or repealer to meet the Joint
Committee's objections.

2) Withdraw the proposed rule, amendment, or repealer in its entirety.

3) Refuse to modify or withdraw the proposed rule, amendment, or repealer.

If an agency elects to modify a proposed rule, amendment, or repealer to meet the
Joint Committee's objections, it shall make those modifications that are
necessary to meet the objections and shall resubmit the rule, amendment, or
repealer to the Joint Committee. In addition, the agency shall submit a notice of
its election to modify the proposed rule, amendment, or repealer to meet the Joint
Committee's objections to the Secretary of State, and the notice shall be published
in the first available issue of the Illinois Register, but the agency shall not be
required to conduct a public hearing. If the Joint Committee determines that the
modifications do not remedy the Joint Committee's objections, it shall so notify
the agency in writing and shall submit a copy of that notification to the Secretary
of State for publication in the next available issue of the Illinois Register. In
addition, the Joint Committee may recommend legislative action as provided in
subsection (g) for agency refusals.

If an agency elects to withdraw a proposed rule, amendment, or repealer as a
result of the Joint Committee's objections, it shall notify the Joint Committee in
writing of its election and shall submit a notice of the withdrawal to the Secretary
of State. The notice shall be published in the next available issue of the Illinois
Register.

Failure of an agency to respond to the Joint Committee's objections to a proposed
rule, amendment, or repealer within the time prescribed in subsection (c) shall
constitute withdrawal of the proposed rule, amendment, or repealer in its entirety.
The Joint Committee shall submit a notice to that effect to the Secretary of State,
and the notice shall be published in the next available issue of the Illinois
Register. The Secretary of State shall refuse to accept for filing a certified copy of
the proposed rule, amendment, or repealer under the provisions of Section 5-65.
If an agency refuses to modify or withdraw the proposed rule, amendment, or
repealer to remedy an objection stated by the Joint Committee, it shall notify the
Joint Committee in writing of its refusal and shall submit a notice of refusal to the
Secretary of State. The notice shall be published in the next available issue of the
Illinois Register. If the Joint Committee decides to recommend legislative action
in response to an agency refusal, then the Joint Committee shall have drafted and
introduced into either house of the General Assembly appropriate legislation to
implement the recommendations of the Joint Committee.
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h)

No rule, amendment, or repeal of a rule shall be accepted by the Secretary of State
for filing under Section 5-65, if the rulemaking is subject to this Section, until
after the agency has responded to the objections of the Joint Committee as

provided in this Section.

Section 5-115 Other action by the Joint Committee

a)

b)

If the Joint Committee determines that the adoption and effectiveness of a
proposed rule, amendment, or repealer or portion of a proposed rule, amendment,
or repealer by an agency would be objectionable under any of the standards for
the Joint Committee's review specified in Section 5-100, 5-105, 5-110, 5-120, or
5-130 and would constitute a serious threat to the public interest, safety, or
welfare, the Joint Committee may issue a statement to that effect at any time
before the proposed rule, amendment, or repealer takes effect. The statement may
be issued by the Joint Committee only upon the affirmative vote of three-fifths of
the members appointed to the Joint Committee. The Joint Committee, however,
may withdraw a statement within 180 days after it is issued upon the affirmative
vote of a majority of the members appointed to the Joint Committee. A certified
copy of each statement and withdrawal shall be transmitted to the proposing
agency and to the Secretary of State for publication in the next available issue of
the Illinois Register.

The proposed rule, amendment, or repealer or the portion of the proposed rule,
amendment, or repealer to which the Joint Committee has issued a statement
under subsection (a) shall not be accepted for filing by the Secretary of State nor
take effect unless the statement is withdrawn or a joint resolution is passed as
provided in subsection (c). The agency may not enforce or invoke for any reason a
proposed rule, amendment, or repealer or any portion thereof that is prohibited
from being filed by this subsection.

After the issuance of a statement under subsection (a), any member of the General
Assembly may introduce in the General Assembly a joint resolution stating that
the General Assembly desires to discontinue the prohibition against the proposed
rule, amendment, or repealer or the portion thereof to which the statement was
issued being filed and taking effect. If the joint resolution is not passed by both
houses of the General Assembly within 180 days after receipt of the statement by
the Secretary of State or the statement is not withdrawn as provided in subsection
(), the agency shall be prohibited from filing the proposed rule, amendment, or
repealer or the portion thereof and the proposed rule, amendment, or repealer or
the portion thereof shall not take effect. The Secretary of State shall not accept for
filing the proposed rule, amendment, or repealer or the portion thereof with
respect to which the Joint Committee has issued a statement under subsection (a)
unless that statement is withdrawn or a joint resolution is passed as provided in
this subsection. If the 180-day period expires before passage of the joint
resolution, the agency may not file the proposed rule, amendment, or repealer or
the portion thereof as adopted and it shall not take effect.
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d)

If a statement is issued under this Section, then, in response to an objection or
suggestion of the Joint Committee, the agency may propose changes to the
proposed rule, amendment, or repealer or portion of a proposed rule, amendment,
or repealer. If the agency proposes changes, it must provide additional notice to
the Joint Committee under the same terms and conditions and shall be subject to
the same requirements and limitations as those set forth for a second notice period

under subsection (c) of Section 5-40.

Section 5-120 Responsibilities of the Joint Committee with respect to emergency,
peremptory, and other existing rules

a)

b)

d)

g)

h)

The Joint Committee may examine any rule to determine whether the rule is
within the statutory authority upon which it is based and whether the rule is in
proper form.

If the Joint Committee objects to a rule, it shall, within 5 days of the objection
certify the fact to the adopting agency and include within the certification a
statement of its specific objections.

Within 90 days after receiving the certification, the agency shall do one of the
following:

1) Notify the Joint Committee that it has elected to amend the rule to meet

the Joint Committee's objection.

2) Notify the Joint Committee that it has elected to repeal the rule.
3) Notify the Joint Committee that it refuses to amend or repeal the rule.

If the agency elects to amend a rule to meet the Joint Committec's objections, it
shall notify the Joint Committee in writing and shall initiate rulemaking
procedures for that purpose by giving notice as required by Section 5-35. The
Joint Committee shall give priority to rules so amended when setting its agenda.
If the agency elects to repeal a rule as a result of the Joint Committee's
objections, it shall notify the Joint Committee in writing of its election and shall
initiate rulemaking procedures for that purpose by giving notice as required by
Section 5-35.

If the agency elects to amend or repeal a rule as a result of the Joint Committee's
objections, it shall complete the process within 180 days after giving notice in the
Illinois Register.

Failure of the agency to respond to the Joint Committee's objections to a rule
within the time prescribed in subsection (c) shall constitute a refusal to amend or
repeal the rule.

If an agency refuses to amend or repeal a rule to remedy an objection stated by
the Joint Committee, it shall notify the Joint Committee in writing of its refusal
and shall submit a notice of refusal to the Secretary of State. The notice shall be
published in the next available issue of the Illinois Register. If the Joint
Committee, in response to an agency refusal, decides to suspend the rule, then it
may do so pursuant to Section 5-125.

>
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Section 5-125 Other Joint Committee action with respect to emergency or peremptory

rulemaking

a)

b)

d)

If the Joint Committee determines that a rule or portion of a rule adopted under
Section 5-45 or 5-50 is objectionable under any of the standards for the Joint
Committee's review specified in Section 5-100, 5-105, 5-110, 5-120, or 5-130 and
constitutes a serious threat to the public interest, safety, or welfare, the Joint
Committee may issue a statement to that effect. The statement may be issued by
the Joint Committee only upon the affirmative vote of three-fifths of the members
appointed to the Joint Committee. The Joint Committee, however, may withdraw
a statement within 180 days after it is issued upon the affirmative vote of a
majority of the members appointed to the Joint Committee. A certified copy of
each statement and withdrawal shall be transmitted to the affected agency and to
the Secretary of State for publication in the next available issue of the Illinois
Register. Within 30 days of transmittal of the statement to the agency, the agency
shall notify the Joint Committee in writing whether it has elected to repeal or
amend the rule. Failure of the agency to notify the Joint Committee and Secretary
of State within 30 days constitutes a decision by the agency to not repeal the rule.
The effectiveness of the rule or the portion of a rule shall be suspended
immediately upon receipt of the certified statement by the Secretary of State. The
Secretary of State shall indicate the suspension prominently and clearly on the
face of the affected rule or the portion of a rule filed in the Office of the Secretary
of State. Rules or portions of rules suspended under this subsection shall not
become effective again unless the statement is withdrawn as provided in
subsection (2) or unless within 180 days from receipt of the statement by the
Secretary of State, the General Assembly discontinues the suspension by joint
resolution under subsection (c). The agency may not enforce, or invoke for any
reason, a rule or portion of a rule that has been suspended under this subsection.
During the 180-day period, the agency may not file, nor may the Secretary of
State accept for filing, any rule that (i) has the same purpose and effect as rules or
portions of rules suspended under this subsection or (ii) does not substantially
address the statement issued under subsection (a), except as otherwise provided in
this Section.

After the issuance of a statement under subsection (a), any member of the
General Assembly may introduce in the General Assembly a joint resolution
stating that the General Assembly desires to discontinue the suspension of
effectiveness of a rule or the portion of the rule to which the statement was
issued. If the joint resolution is not passed by both houses of the General
Assembly within the 180-day period provided in subsection (b) or the statement
is not withdrawn, the rule or the portion of the rule shall be considered repealed
and the Secretary of State shall immediately remove the rule or portion of a rule
from the collection of effective rules.

If a statement is issued under this Section, then, in response to an objection or
suggestion of the Joint Committee, the agency may propose changes to the rule,
amendment, or repealer or portion of a rule, amendment, or repealer. If the
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agency proposes changes, it must provide additional notice to the Joint
Committee under the same terms and conditions and shall be subject to the same
requirements and limitations as those set forth for a second notice period under
subsection (¢) of Section 5-40.

Section 5-130 Periodic review of existing rules

a)

b)

The Joint Committee shall evaluate the rules of each agency at least once every 5
years. The Joint Committee by rule shall develop a schedule for this periodic
evaluation. In developing this schedule the Joint Committee shall group rules by
specified areas to assure the evaluation of similar rules at the same time. The
schedule shall include at least the following categories:

Y
2)
3)
4)
3)
6)
7)
8)
9)
10)
11)
12)
13)
14)

Human resources.

Law enforcement.
Energy.

Environment.

Natural resources.
Transportation.

Public utilities.
Consumer protection.
Licensing laws.
Regulation of occupations.
Labor laws.

Business regulation.
Financial institutions.
Government purchasing.

When evaluating rules under this Section, the Joint Committee's review shall
include an examination of the following:

1)

2)
3)

4)

Organizational, structural, and procedural reforms that affect rules or
rulemaking.

Merger, modification, establishment, or abolition of regulations.
Eliminating or phasing out outdated, overlapping, or conflicting regulatory
jurisdictions or requirements of general applicability.

Economic and budgetary effects.

Section 5-135 Administration of Act

The Joint Committee may adopt rules to administer the provisions of this Act relating to the Joint
Committee's responsibilities, powers, and duties under this Article 5.

Section 5-140 Reports to the General Assembly

The Joint Committee shall report its findings, conclusions, and recommendations, including
suggested legislation, to the General Assembly by February 1 of each year.

85



The requirement for reporting to the General Assembly shall be satisfied by filing copies of the
report with the Speaker, the Minority Leader, and the Clerk of the House of Representatives, the
President, the Minority Leader, and the Secretary of the Senate, and the Legislative Research
Unit, as required by Section 3.1 of the General Assembly Organization Act, and filing additional
copies with the State Government Report Distribution Center for the General Assembly as
required under paragraph (t) of Section 7 of the State Library Act.

Section 5-145 Request for adoption of rules

a)

b)

An agency shall, in accordance with Section 5-35, adopt rules that implement
recently enacted legislation of the General Assembly in a timely and expeditious
manner.

Any interested person may request an agency to adopt, amend, or repeal a rule.
Each agency shall prescribe by rule the procedure for consideration and
disposition of the person's request. If, within 30 days after submission of a
request, the agency has not initiated rulemaking proceedings in accordance with
Section 5-35, the request shall be deemed to have been denied.

Section 5-150 Declaratory rulings

a)

b)

Requests for rulings. Each agency may in its discretion provide by rule for the
filing and prompt disposition of petitions or requests for declaratory rulings as to
the applicability to the person presenting the petition or request of any statutory
provision enforced by the agency or of any rule of the agency. Declaratory
rulings shall not be appealable. The agency shall maintain as a public record in
the agency's principal office and make available for public inspection and copying
any such rulings. The agency shall delete trade secrets or other confidential
information from the ruling before making it available.

Overlapping regulations.

1) Any persons subject to a rule imposed by a State agency and to a similar
rule imposed by the federal government may petition the agency
administering the State rule for a declaratory ruling as to whether
compliance with the federal rule will be accepted as compliance with the
State rule.

2) If the agency determines that compliance with the federal rule would not
satisfy the purposes or relevant provisions of the State law involved, the
agency shall so inform the petitioner in writing, stating the reasons for the
determination, and may issue a declaratory ruling to that effect.

3) If the agency determines that compliance with the federal rule would
satisfy the purposes and relevant provisions of the State law involved but
that it would not satisfy the relevant provisions of the State rule involved,
the agency shall so inform the petitioner and the Joint Committee on
Administrative Rules, and the agency may initiate a rulemaking
proceeding in accordance with Section 5-35 to consider revising the rule
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to accept compliance with the federal rule in a manner that is consistent

with the purposes and relevant provisions of the State law.
4) If the agency determines that compliance with the federal rule would
satisfy the purposes and relevant provisions of the State law and the State
rule involved, the agency shall issue a declaratory ruling indicating its
intention to accept compliance with the federal rule as compliance with

the State rule and the terms and conditions under which it intends to do so.
Section 5-155 References to this Act

After the effective date of this amendatory Act of 1991, when rules contain references to
Sections of this Act as they were numbered before the effective date of this amendatory Act of
1991, agencies shall within one year amend those rules to change the references to the Section
numbers created by this amendatory Act of 1991. The amendment may be adopted by filing with
the Secretary of State for publication in the Illinois Register a notice that lists the precise
regulatory citations of the obsolete statutory references that are being revised and the new
citation for each. Upon filing a notice, the agency shall also certify to the Secretary of State a
copy of each rule that contains an amended citation for the Illinois Administrative Code. All such
certified rules shall be adopted and effective immediately upon filing.

Section 5-160 Certain provisions of the Illinois Public Aid Code control over provisions of
this Act

In the event that any provisions of this Act are in conflict with the provisions of Section 4-2 of
the Illinois Public Aid Code, the provisions of Section 4-2 of the Illinois Public Aid Code shall
control.

Section 5-165 Ex parte communications in rulemaking; special government agents.

a) Notwithstanding any law to the contrary, this Section applies to ex parte
communications made during the rulemaking process.
b) "Ex parte communication" means any written or oral communication by any

person during the rulemaking period that imparts or requests material information
or makes a material argument regarding potential action concerning an agency's
general, emergency, or peremptory rulemaking under this Act and that is
communicated to that agency, the head of that agency, or any other employee of
that agency. For purposes of this Section, the rulemaking period begins upon the
commencement of the first notice period with respect to general rulemaking under
Section 5-40, upon the filing of a notice of emergency rulemaking under Section
5-45, or upon the filing of a notice of rulemaking with respect to peremptory
rulemaking under Section 5-50. "Ex parte communication" does not include the
following: (i) statements by a person publicly made in a public forum; (ii)
statements regarding matters of procedure and practice, such as the format of
public comments, the number of copies required, the manner of filing such
comments, and the status of a rulemaking proceeding; and (iii) statements made
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by a State employee of that agency to the agency head or other employee of that
agency.

c) An ex parte communication received by y any agency, agency head, or other a agency
employee shall immediately be reported to that agency's ethics officer by the
recipient of the communication and by any other employee of that agency who
responds to the communication. The ethics officer shall require that the ex parte
communication promptly be made a part of the record of the rulemaking
proceeding. The ethics officer shall promptly file the ex parte communication with
the Executive Ethics Commission, including all written communications, all
written responses to the communications, and a memorandum prepared by the
ethics officer stating the nature and substance of all oral communications, the
identity and job title of the person to whom each communication was made, all
responses made, the identity and job title of the person making each response, the
identity of each person from whom the written or oral ex parte communication
was received, the individual or entity represented by that person, any action the
person requested or recommended, and any other pertinent information. The
disclosure shall also contain the date of any ex parte communication.

d) Failure to take certain actions under this Section ay constitute a violation as
provided in Section 5-50 of the State Officials and Employees Ethics Act.

ARTICLE 10. ADMINISTRATIVE HEARINGS
Section 10-5 Rules required for hearings
All agencies shall adopt rules establishing procedures for contested case hearings.
Section 10-10 Components of rules

All agency rules establishing procedures for contested cases shall at a minimum comply with the
provisions of this Article 10. In addition, agency rules establishing procedures may include, but
need not be limited to, the following components: pre-hearing conferences, representation
interview or deposition procedures, default procedures, selection of administrative law judges,
the form of the final order, the standard of proof used, which agency official makes the final
decision, representation of parties, subpoena request procedures, discovery and protective order
procedures, and any review or appeal process within the agency.

Section 10-15 Standard of proof
Unless otherwise provided by law or stated in the agency's rules, the standard of proof in any

contested case hearing conducted under this Act by an agency shall be the preponderance of the
evidence.

Section 10-20 Qualifications of administrative law judges
All agencies shall adopt rules concerning the minimum qualifications of administrative law

judges for contested case hearings. The agency head or an attorney licensed to practice law in
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Illinois may act as an administrative law judge or panel for an agency without adopting any rules

ALY 1U

under this Section. These rules may be adopted using the procedures in either Section 5-15 or

5-35.

Section 10-25 Contested cases; notice; hearing

a)

b)

c)

In a contested case, all parties shall be afforded an opportunity for a hearing after
reasonable notice. The notice shall be served personally or by certified or
registered mail or as otherwise provided by law upon the parties or their agents
appointed to receive service of process and shall include the following:

1) A statement of the time, place, and nature of the hearing.

2) A statement of the legal authority and jurisdiction under which the hearing
is to be held.

3) A reference to the particular Sections of the substantive and procedural
statutes and rules involved.

4) Except where a more detailed statement is otherwise provided for by law,

a short and plain statement of the matters asserted, the consequences of a
failure to respond, and the official file or other reference number.

5) The names and mailing addresses of the administrative law judge, all
parties, and all other persons to whom the agency gives notice of the
hearing unless otherwise confidential by law.

An opportunity shall be afforded all parties to be represented by legal counsel and

to respond and present evidence and argument.

Unless precluded by law, disposition may be made of any contested case by

stipulation, agreed settlement, consent order, or default.

Section 10-30 Disqualification of administrative law judge

a)

b)

The agency head, one or more members of the agency head, or any other person
meeting the qualifications set forth by rule under Section 10-20 may be the
administrative law judge.

The agency shall provide by rule for disqualification of an administrative law
judge for bias or conflict of interest. An adverse ruling, in and of itself, shall not
constitute bias or conflict of interest.

Section 10-35 Record in contested cases

a)

The record in a contested case shall include the following:

1) All pleadings (including all notices and responses thereto), motions, and
rulings.

2) All evidence received.

3) A statement of matters officially noticed.

4) Any offers of proof, objections, and rulings thereon.
5) Any proposed findings and exceptions.
6) Any decision, opinion, or report by the administrative law judge.
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b)

c)

7 All staff memoranda or data submitted to the administrative law judge or
members of the agency in connection with their consideration of the case
that are inconsistent with Section 10-60.

8) Any communication prohibited by Section 10-60.

No such communication shall form the basis for any finding of fact.

Oral proceedings or any part thereof shall be recorded stenographically or by

other means that will adequately insure the preservation of the testimony or oral

proceedings and shall be transcribed on the request of any party.

Findings of fact shall be based exclusively on the evidence and on matters

officially noticed.

Section 10-40 Rules of evidence; official notice

In contested cases:

a)

b)

Irrelevant, immaterial, or unduly repetitious evidence shall be excluded. The
rules of evidence and privilege as applied in civil cases in the circuit courts of this
State shall be followed. Evidence not admissible under those rules of evidence
may be admitted, however, (except where precluded by statute) if it is of a type
commonly relied upon by reasonably prudent men in the conduct of their affairs.
Objections to evidentiary offers may be made and shall be noted in the record.
Subject to these requirements, when a hearing will be expedited and the interests
of the parties will not be prejudiced, any part of the evidence may be received in
written form.

Subject to the evidentiary requirements of subsection (a) of this Section a party
may conduct cross-examination required for a full and fair disclosure of the facts.
Notice may be taken of matters of which the circuit courts of this State may take
judicial notice. In addition, notice may be taken of generally recognized technical
or scientific facts within the agency's specialized knowledge. Parties shall be
notified either before or during the hearing, or by reference in preliminary reports
or otherwise, of the material noticed, including any staff memoranda or data, and
they shall be afforded an opportunity to contest the material so noticed. The
agency's experience, technical competence, and specialized knowledge may be
utilized in the evaluation of the evidence.

Section 10-45 Proposal for decision

Except where otherwise expressly provided by law, when in a contested case a majority of the
officials of the agency who are to render the final decision has not heard the case or read the
record, the decision, if adverse to a party to the proceeding other than the agency, shall not be
made until a proposal for decision is served upon the parties and an opportunity is afforded to
each party adversely affected to file exceptions and to present a brief and, if the agency so
permits, oral argument to the agency officials who are to render the decision. The proposal for
decision shall contain a statement of the reasons therefor and of each issue of fact or law
necessary to the proposed decision and shall be prepared by the persons who conducted the
hearing or one who has read the record.
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Section 10-50

a)

b)

Section 10-55

a)

b)

Decisions and orders

A final decision or order adverse to a party (other than the agency) in a contested
case shall be in writing or stated in the record. A final decision shall include
findings of fact and conclusions of law, separately stated. Findings of fact, if set
forth in statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts supporting the findings. If, in accordance with
agency rules, a party submitted proposed findings of fact, the decision shall
include a ruling upon each proposed finding. Parties or their agents appointed to
receive service of process shall be notified either personally or by registered or
certified mail of any decision or order. Upon request a copy of the decision or
order shall be delivered or mailed forthwith to each party and to his attorney of
record.

All agency orders shall specify whether they are final and subject to the
Administrative Review Law.

A decision by any agency in a contested case under this Act shall be void unless
the proceedings are conducted in compliance with the provisions of this Act
relating to contested cases, except to the extent those provisions are waived under
Section 10-70 and except to the extent the agency has adopted its own rules for
contested cases as authorized in Section 1-5.

Expenses and attorney's fees

In any contested case initiated by any agency that does not proceed to court for
judicial review and on any issue where a court does not have jurisdiction to make
an award of litigation expenses under Section 2-611 of the Civil Practice Law,
any allegation made by the agency without reasonable cause and found to be
untrue shall subject the agency making the allegation to the payment of the
reasonable expenses, including reasonable attorney's fees, actually incurred in
defending against that allegation by the party against whom the case was initiated.
A claimant may not recover litigation expenses when the parties have executed a
settlement agreement that, while not stipulating liability or violation, requires the
claimant to take correction action or pay a monetary sum.

The claimant shall make a demand for litigation expenses to the agency. If the
claimant is dissatisfied because of the agency's failure to make any award or
because of the insufficiency of the agency's award, the claimant may petition the
Court of Claims for the amount deemed owed. If allowed any recovery by the
Court of Claims, the claimant shall also be entitled to reasonable attorney's fees
and the reasonable expenses incurred in making a claim for the expenses incurred
in the administrative action. The Court of Claims may reduce the amount of the
litigation expenses to be awarded under this Section, or deny an award, to the
extent that the claimant engaged in conduct during the course of the proceeding
that unduly and unreasonably protracted the final resolution of the matter in
controversy.
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In any case in which a party has any administrative rule invalidated by a court for
any reason, including but not limited to the agency's exceeding its statutory
authority or the agency's failure to follow statutory procedures in the adoption of
the rule, the court shall award the party bringing the action the reasonable
expenses of the litigation, including reasonable attorney's fees.

Section 10-60 Ex parte communications

a)

b)

d)

Section 10-65

a)

b)

Except in the disposition of matters that agencies are authorized by law to
entertain or dispose of on an ex parte basis, agency heads, agency employees, and
administrative law judges shall not, after notice of hearing in a contested case or
licensing to which the procedures of a contested case apply under this Act,
communicate, directly or indirectly, in connection with any issue of fact, with any
person or party, or in connection with any other issue with any party or the
representative of any party, except upon notice and opportunity for all parties to
participate.

However, an agency member may communicate with other members of the
agency, and an agency member or administrative law judge may have the aid and
advice of one or more personal assistants.

An ex parte communication received by any agency head, agency employee, or
administrative law judge shall be made a part of the record of the pending matter,
including all written communications, all written responses to the
communications, and a memorandum stating the substance of all oral
communications and all responses made and the identity of each person from
whom the ex parte communication was received.

Communications regarding matters of procedure and practice, such as the format
of pleadings, number of copies required, manner of service, and status of
proceedings, are not considered ex parte communications under this Section.

Licenses

When any licensing is required by law to be preceded by notice and an
opportunity for a hearing, the provisions of this Act concerning contested cases
shall apply.

When a licensee has made timely and sufficient application for the renewal of a
license or a new license with reference to any activity of a continuing nature, the
existing license shall continue in full force and effect until the final agency
decision on the application has been made unless a later date is fixed by order of a
reviewing court.

An application for the renewal of a license or a new license shall include the
applicant's social security number. Each agency shall require the licensee to
certify on the application form, under penalty of perjury, that he or she is not
more than 30 days delinquent in complying with a child support order. Every
application shall state that failure to so certify shall result in disciplinary action,
and that making a false statement may subject the licensee to contempt of court.
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d)

The agency shall notify each applicant or licensee who acknowledges a
delinquency or who, contrary to his or her certification, is found to be delinquent
or who after receiving notice, fails to comply with a subpoena or warrant relating
to a paternity or a child support proceeding, that the agency intends to take
disciplinary action. Accordingly, the agency shall provide written notice of the
facts or conduct upon which the agency will rely to support its proposed action
and the applicant or licensee shall be given an opportunity for a hearing in
accordance with the provisions of the Act concerning contested cases. Any
delinquency in complying with a child support order can be remedied by
arranging for payment of past due and current support. Any failure to comply
with a subpoena or warrant relating to a paternity or child support proceeding can
be remedied by complying with the subpoena or warrant. Upon a final finding of
delinquency or failure to comply with a subpoena or warrant, the agency shall
suspend, revoke, or refuse to issue or renew the license. In cases in which the
Department of Public Aid has previously determined that an applicant or a
licensee is more than 30 days delinquent in the payment of child support and has
subsequently certified the delinquency to the licensing agency, and in cases in
which a court has previously determined that an applicant or licensee has been in
violation of the Non-Support Punishment Act for more than 60 days, the licensing
agency shall refuse to issue or renew or shall revoke or suspend that person's
license based solely upon the certification of delinquency made by the
Department of Public Aid or the certification of violation made by the court.
Further process, hearings, or redetermination of the delinquency or violation by
the licensing agency shall not be required. The licensing agency may issue or
renew a license if the licensee has arranged for payment of past and current child
support obligations in a manner satisfactory to the Department of Public Aid or
the court. The licensing agency may impose conditions, restrictions, or
disciplinary action upon that license.

Except as provided in subsection (c), no agency shall revoke, suspend, annul,
withdraw, amend materially, or refuse to renew any valid license without first
giving written notice to the licensee of the facts or conduct upon which the agency
will rely to support its proposed action and an opportunity for a hearing in
accordance with the provisions of this Act concerning contested cases. At the
hearing, the licensee shall have the right to show compliance with all lawful
requirements for the retention, continuation, or renewal of the license. If,
however, the agency finds that the public interest, safety, or welfare imperatively
requires emergency action, and if the agency incorporates a finding to that effect
in its order, summary suspension of a license may be ordered pending
proceedings for revocation or other action. Those proceedings shall be promptly
nstituted and determined.

Any application for renewal of a license that contains required and relevant
information, data, material, or circumstances that were not contained in an
application for the existing license shall be subject to the provisions of subsection

(a).
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Section 10-70 Waiver

Compliance with any or all of the provisions of this Act concerning contested cases may be
waived by written stipulation of all parties.

ARTICLE 15. SEVERABILITY AND EFFECTIVE DATE
Section 15-5 Severability
If any provision of this Act or the application of any provision of this Act to any person or
circumstance is held invalid, the invalidity does not affect other provisions or applications of the
Act that can be given effect without the invalid provision or application, and for this purpose the
provisions of this Act are severable.

Section 15-10 Effective date

This Act takes effect upon becoming law.
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